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In General Electric Capital Corp. v. Future Media Productions, Inc.,1 the Ninth Circuit 

addressed the issue of whether an oversecured creditor is entitled to the contracted-for default 

rate of interest when the creditor has been paid in full pursuant to an asset sale governed by § 

363 of the Bankruptcy Code.  Despite prior precedent to the contrary, the court answered the 

question in the affirmative.  In its previous decision in Great Western Bank & Trust v. Entz-

White Lumber and Supply, Inc. (In re Entz-White Lumber & Supply, Inc.),2 where the debtor had 

paid the creditor in full pursuant to a chapter 11 plan (thus “curing” the default), the Ninth 

Circuit held that an oversecured creditor is not entitled to default interest.  The Future Media 

decision, by drawing a distinction between asset sales conducted while a plan is pending and 

those conducted after a plan has been confirmed, is likely to bring even more confusion to an 

already perplexing area of the law.3   

The Right of Oversecured Creditors to Collect Postpetition Interest Under § 506(b) 

 Generally, interest stops accruing once the bankruptcy petition has been filed.4  Such is 

not the case with creditors who are “oversecured.”5  Section 506(b) of the Bankruptcy Code, 

which provides a limited exception to the basic rule, reads:  

To the extent that an allowed secured claim is secured by property the value of 

which, after any recovery under subsection (c) of this section, is greater than the 

amount of such claim, there shall be allowed to the holder of such claim, interest 
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on such claim, and any reasonable fees, costs, or charges provided for under the 

agreement under which such claim arose.6   

 

Thus, a secured creditor may collect postpetition interest to the extent that the value of the 

collateral (the property that is subject to a lien or security interest)7 exceeds the amount of the 

claim after any costs of preserving or disposing of the collateral have been deducted.8  This 

exception, despite “bankruptcy law’s ancient policy of equality of distribution,” was intended to 

protect the basic bargain of the secured creditor.9    

  The Supreme Court, in United States v. Ron Pair Enterprises, Inc.,10 addressed the issue 

of whether the exception in § 506(b), which clearly applied to consensual creditors, whose claim 

arose by contract, also applied to nonconsensual secured creditors (e.g., tax collectors) whose 

lien arose by operation of law.  The Court, in a 5-4 decision, found that the fifth of the seven 

commas in § 506(b) meant that while an award of “fees, costs, or charges” is dictated by the loan 

agreement, the award of interest is not.11  However, the Court did not elaborate as to how the 

interest rate in the agreement should be treated.   

Moreover, while § 506(b) permits an oversecured creditor to recover interest on his 

claim, neither the statute nor its legislative history specifies the rate of interest to be applied.12  

Most recent cases interpret this silence to mean that Congress did not intend to change pre-Code 

practice.13  Prior to the enactment of the Code in 1978, the right to post-petition interest was 

determined by applicable nonbankruptcy law, “subject to equitable principles governing 

bankruptcy distribution.”14  Accordingly, while an oversecured creditor is ordinarily allowed 

under § 506(b) postpetition interest at the rate provided in the contract,15 with regard to 

contracted-for default rates of interest, however, “most courts have emphasized that the 
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allowance of interest on claims in a bankruptcy case is a matter of bankruptcy law and that the 

adoption of applicable nonbankruptcy law for the rate of interest is subject to ‘a balance of 

equities between creditor and creditor or between creditors and the debtor.’”16 

 Factors that courts have considered in determining whether to enforce a contracted-for 

default rate include: (1) the difference between the default and nondefault rates; (2) the 

reasonableness of the difference; (3) the relative distribution rights of other creditors and whether 

enforcement of the higher rate will do injustice to the concept of equitable distribution of the 

estate's assets; and (4) whether the default rate merely compensates the creditor for any loss 

resulting from the nonpayment of the principal at maturity or is actually a disguised penalty.17   

Curing a Default Means No More Default Interest 

The issue of whether an oversecured creditor is entitled to default interest becomes moot 

if the debtor “cures” the default.  Section 1123(a)(5) states that a plan shall “provide adequate 

means for the plan's implementation, such as . . . curing or waiving of any default.”18  

Additionally, § 1124 (2)(A) provides that a secured claim is not impaired if the chapter 11 plan 

cures any default.  However, the Code does not specifically define “cure.”  The generally 

accepted definition of “cure” can be found in DiPierro v. Taddeo (In re Taddeo)19: “A default is 

an event in the debtor-creditor relationship which triggers certain consequences . . . .  Curing a 

default commonly means taking care of the triggering event and returning to pre-default 

conditions.  The consequences are thus nullified.  This is the concept of ‘cure’ used throughout 

the Bankruptcy Code.”20  Because courts generally agree that a cure nullifies the default interest 

rate,21 if a debtor cures, the pre-default interest rate will apply.  Such was the holding in the 

Ninth Circuit’s previous decision in Entz-White. 
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Background of Future Media 

In August 2004, GECC loaned Future Media $10.5 million with a $5 million revolving 

line of credit, secured by a perfected, first priority security interest in substantially all of Future 

Media’s assets.22  The loan agreement provided for a pre-default interest rate of the Index Rate 

plus 1.5% per annum and a default rate of an additional 2% per annum.23  After an event of 

default, the loan began to bear interest at the default rate.24  In February 2006, after additional 

events of default occurred, Future Media filed for chapter 11 protection.25  Subsequently, Future 

Media needed cash to wind down its operations and prepare for the sale of its assets.26  GECC 

agreed to allow Future Media to use GECC’s “cash collateral,” subject to the terms of a 

stipulation to which the Creditors Committee objected.27  To stop the accrual of interest, the 

parties agreed that GECC would be paid in full at the default interest rate and that any dispute 

about the interest rate would be resolved at a later time.28  The Creditors Committee challenged 

GECC’s right to default interest and the bankruptcy court, relying on Great Western Bank & 

Trust v. Entz-White Lumber and Supply, Inc. (In re Entz-White Lumber & Supply, Inc.),29 agreed 

and ordered GECC to return the difference.30   

The Court’s Ruling 

On appeal, the Ninth Circuit reversed and remanded.31  The court acknowledged that § 

506(b) allows an oversecured creditor to recover postpetition interest.32  Because the parties did 

not dispute that GECC was an oversecured creditor entitled to interest, but only what type of 

interest it was due, the court determined that there were three issues: 1) whether the Entz-White 

rule applied, 2) if it did not apply, how the bankruptcy court should evaluate the case on remand, 

and 3) whether GECC was entitled to attorneys’ fees and costs under § 506(b).33   
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Because the facts were distinguishable, the Future Media court found that the bankruptcy 

court had erred in extending the per se rule from Entz-White to the case at bar.34  The court found 

that “‘[c]reditors’ entitlements in bankruptcy arise in the first instance from the underlying 

substantive law creating the debtor’s obligation, subject to any qualifying or contrary provisions 

of the Bankruptcy Code,’”35 and that such a Code provision was present in Entz-White, but not in 

Future Media’s case.36  In the former case, the oversecured creditor was paid in full pursuant to a 

chapter 11 plan and the Ninth Circuit held that the oversecured creditor was not entitled to 

interest at the default rate.37  In contrast, Future Media had paid GECC in full through a § 36338 

asset sale outside of a chapter 11 plan.39  The difference is that § 1124(2)(A) of the Bankruptcy 

Code allows a debtor to “cure” defaults under a chapter 11 plan, while § 363 does not.40  The 

court reasoned that “[a] creditor’s claim is considered ‘impaired’ for purposes of voting on a 

Chapter 11 plan unless the plan leaves the creditor’s legal, equitable, and contractual rights 

unaltered, or the debtor ‘cures’ any default that occurred prior to or during the bankruptcy 

case”41 and in Future Media’s case, “there was never any question of whether the debtor needed 

to cure a default to render it unimpaired for voting on a Chapter 11 plan.”42  A finding of two 

lower courts in other cases—the fact that the concept of “cure” is not exclusive to chapter 11 

plans—was unpersuasive to the Ninth Circuit; those courts had improperly “transposed” the 

concept of “cure” from §§ 1124 and 365 into § 363.43  Thus, the court concluded, “[b]ecause a 

Chapter 11 plan implicates provisions of the Bankruptcy Code that an asset sale outside of a plan 

does not,” the bankruptcy court had improperly extended Entz-White.44   

Because Entz-White did not apply, the court then instructed the bankruptcy court on 

remand to apply the majority rule: There is a presumption of allowability for default rates of 

interest, “provided that the rate is not unenforceable under applicable nonbankruptcy law.”45  In a 
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footnote, the court observed that the majority rule is consistent with the Supreme Court’s 

decision in Travelers Casualty & Surety Co. of America v. Pacific Gas & Electric Co. and 11 

U.S.C. § 1123(d) as promulgated in the 1994 amendments to the Bankruptcy Code.46  The court 

declined to create a bright line rule to accept GECC’s default rate differential of 2% as 

reasonable and rejected GECC’s argument that any argument as to the enforceability of the 

default rate under New York law had been waived.47  Finally, because GECC may ultimately 

prevail, the court remanded for a determination of whether GECC was entitled to attorneys’ fees, 

costs, and expenses under § 506(b).48 

Is Entz-White Still Good Law?  

 In Entz-White, the debtor proposed in its chapter 11 plan to pay the oversecured creditor 

in full at the pre-default interest rate even though the debtor was in default when the loan 

matured.49  The plan treated the oversecured creditor’s claim as unimpaired under § 1124(2)(A), 

which would mean that the creditor would have been “conclusively presumed to have accepted 

the plan . . . ,”50 as only impaired parties have the right to vote on a reorganization plan.51  The 

court pointed to § 1123(a)(5)(G), which states that a chapter 11 reorganization plan shall 

“provide adequate means for the plan's implementation, such as . . . curing or waiving of any 

default.”52  The court determined that “plans may cure all defaults without impairing the 

creditor's claim, and . . . such defaults include, but are not limited to, those defaults resulting in 

acceleration.”53   

Two amendments to the Code enacted in 1994 have led some courts and commentators to 

conclude that Entz-White has been legislatively overruled.54  First, subsection (d) was added to § 

1123.  Section 1123(d) provides: “Notwithstanding subsection (a) of this section and sections 

506(b), 1129(a)(7), and 1129(b) of this title, if it is proposed in a plan to cure a default the 
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amount necessary to cure the default shall be determined in accordance with the underlying 

agreement and applicable nonbankruptcy law.”55  Second, subparagraph (2)(D) was added to § 

1124 in 1994 (which became (2)(E) when it subsequently amended § 1124 to remove subsection 

(3)) to provide that a creditor is impaired unless the chapter 11 plan “does not otherwise alter the 

[creditor’s] legal, equitable, or contractual rights . . . .”56  In other words, a creditor is considered 

impaired if it “is not receiving everything for which it contracted.”57   

The Ninth Circuit itself seems to think that Entz-White is no longer valid.  In the Future 

Media decision, the court amended its original opinion to remove a footnote in which it 

questioned Entz-White’s validity.58  Moreover, the court pointed out that the majority rule it was 

now choosing to apply is consistent with the Supreme Court’s decision in Travelers Casualty & 

Surety Co. of America v. Pacific Gas & Electric Co. and the new 11 U.S.C. § 1123(d).59  One 

wonders why the court chose not to address the issue and instead chose not to extend the holding 

of Entz-White.   

The Timing of a Sale Should Not Determine the Rate of Interest 

The Ninth Circuit should not have made a distinction between asset sales conducted 

during the pendency of a plan and those conducted after a plan has been confirmed.60  The timing 

of an asset sale should not determine whether an oversecured creditor is entitled to interest at the 

contractual default rate.  Pursuant to the court’s ruling, whereas a creditor that is paid in full from 

the proceeds of a § 363 sale during the course of a chapter 11 proceeding will receive default 

interest, a creditor who is paid pursuant to a chapter 11 plan will receive interest at the pre-

default rate.  Given that default interest is meant not to be a penalty, but to compensate the 

creditor for its actual losses,61 and that “interest accruing at the default rate can quickly exceed 

several hundred thousand dollars,”62 it is senseless to think that a creditor who is paid sooner 
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rather than later would receive that much more in compensation for its losses.  

The court’s emphasis on the fact that section 363 does not mention “cure” does not 

excuse the inequities that will result from its decision.  Such a strict reading of that provision 

leads to a result that few would believe Congress actually intended.  In fact, one study found that 

“[bankruptcy] cases adopting textualist methods of statutory interpretation are disproportionately 

found within the universe of cases overruled by statute.”63  Thus, statutory interpretation that 

ignores “legislative history, other extrinsic evidence of legislative intent, historical background, 

or most especially, consideration of the social consequences of one interpretation or another”64 is 

hardly as wise or as necessary as the Ninth Circuit believes it to be. 

 Even though the court did not want to decide whether Entz-White has been overruled by 

the 1994 amendments and did not believe that the debtor could “cure” under the Code despite the 

fact that the creditor had been paid in full, the court could have chosen still another route.  In her 

concurrence in Casa Blanca Project Lenders, L.P. v. City Commerce Bank (In re Casa Blanca 

Project Lenders, L.P.)65 Judge McKeag suggested that, in deciding whether to award default 

interest, the court on remand should consider as a factor the fact that the creditor has been fully 

repaid, “thus receiving the equivalent of a ‘cure’ of its defaulted loan obligation.”66  While the 

loan agreement in that case was entered into before the 1994 amendments were enacted, thus 

obviating the need to determine whether they overruled Entz-White, such a result in the Future 

Media case would have been preferable to the decision actually reached by the court. 

Conclusion 

In 1991, the late Professor Kathryn R. Heidt wrote: “Because the issue of the rate of post-

petition interest concerns the vast majority of all business bankruptcy cases and can have a 

significant impact on some reorganizations, Congress or the United States Supreme Court needs 
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to resolve this matter in the near future.”67  Unfortunately, little has changed in the past 18 years, 

as we are still in need of clarification in the area of the right of oversecured creditors to default 

rates of interest.  

The Ninth Circuit is correct that § 363 does not mention “cure.”  However, the court 

should not have created a distinction between asset sales conducted while a chapter 11 plan is 

pending and asset sales conducted pursuant to a chapter 11 plan.  The decision ignores the real-

life consequences of such a result and only serves to perpetuate the confusion in this area of 

bankruptcy law. 
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