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QUESTIONS PRESENTED

I. WheWheU SRVW-SeWiWiRn, SUe-cRnYeUViRn aSSUeciaWiRn in eTXiW\ in a debWRU¶V SURSeUW\ inXUeV

WR Whe benefiW Rf Whe debWRU RU WR Whe bankUXSWc\ eVWaWe Rn cRnYeUViRn fURm chaSWeU 13 WR

chaSWeU 7 SXUVXanW WR 11 U.S.C. �� 348 and 541.

II. WheWheU a chaSWeU 7 WUXVWee ma\ Vell, aV SURSeUW\ Rf Whe bankUXSWc\ eVWaWe, Whe abiliW\ WR

aYRid and UecRYeU WUanVfeUV SXUVXanW WR 11 U.S.C. �� 547 and 550.
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STATEMENT OF JURISDICTION

The fRUmal VWaWemenW Rf jXUiVdicWiRn iV ZaiYed in accRUdance ZiWh Whe RXleV Rf Whe

DXbeUVWein BankUXSWc\ MRRW CRXUW CRmSeWiWiRn.
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STATEMENT OF THE CASE

In 2011, CSl. EXgene Clegg (Whe ³DebWRU´) UeWiUed fURm Whe UniWed SWaWeV AUm\ aV a

decRUaWed YeWeUan afWeU a diVWingXiVhed caUeeU. R. 4±5. USRn UeWXUning hRme, Clegg¶V mRWheU,

Emil\ ³Pink´ Clegg (³Pink´) handed Clegg Whe UeinV and RZneUVhiS Rf Whe famil\ bXVineVV: The

Final CXW, LLC (³Final CXW´), a hiVWRUic, Vingle-VcUeen mRYie WheaWeU in Whe CiW\ Rf MRRW. R. 5.

FRU \eaUV, Whe DebWRU liYed mRdeVWl\ Rff Whe SURfiW geneUaWed fURm Final CXW. IG. In 2016, Final

CXW bRUURZed $850,000 (³LRan´) fURm EcliSVe CUediW UniRn (³EcliSVe´) fRU UenRYaWiRnV, VecXUed

againVW Whe WheaWeU. IG. The DebWRU SeUVRnall\ gXaUanWeed Whe lRan. IG. The DebWRU When SeUVRnall\

UenRYaWed a VXbVWanWial SRUWiRn Rf Whe WheaWeU ZiWh aVViVWance fURm lRcal YeWeUanV ZhR

YRlXnWeeUed WheiU Wime and VeUYiceV. IG. In gUaWiWXde fRU Whe cRVW-VaYing geneURViW\ Rf hiV fellRZ

YeWeUanV, a fXll\ VRlYenW Final CXW made a chaUiWable dRnaWiRn Rf iWV $75,000 VaYingV WR Whe

VeWeUanV Rf FRUeign WaUV. IG.

AfWeU WhUee \eaUV Rf SURfiWabiliW\ fRU Whe UenRYaWed Final CXW, Whe WheaWeU ZaV fRUced WR

clRVe iWV dRRUV in MaUch Rf 2020 afWeU Whe GRYeUnRU Rf Whe SWaWe Rf MRRW iVVXed a VWa\-aW-hRme

RUdeU dXe WR Whe CRYid-19 Sandemic. R.5-6. The DebWRU, nRZ liYing ZiWh nR incRme, bRUURZed

$50,000 (XnVecXUed) fURm hiV mRWheU WR make endV meeW. IG. The DebWRU ZaV able WR UeRSen

Final CXW in eaUl\ 2021 and UeSaid Pink in Whe amRXnW Rf $20,000 dXUing Whe \eaU. R. 6, 7.

UnfRUWXnaWel\, Final CXW failed WR Ueach SUe-Sandemic leYelV Rf cXVWRmeUV. R. 6. FRUgRing hiV

RZn ValaU\, Whe DebWRU incXUUed VXbVWanWial cUediW caUd debW and fell behind Rn hiV mRUWgage

Sa\menWV. IG. AfWeU VeYeUal mRnWhV Rf miVVed Sa\menWV, Whe mRUWgage lendeU cRmmenced

fRUeclRVXUe SURceedingV. IG.
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In an effRUW WR VaYe hiV hRme, Whe DebWRU filed fRU ChaSWeU 13 bankUXSWc\ SURWecWiRn Rn

DecembeU 8Wh, 2021 (Whe ³PeWiWiRn DaWe´). IG. HiV hRme ZaV YalXed aW $350,000 jXVW da\V

SUe-SeWiWiRn. IG. AW filing, Whe debWRU RZed $320,000 WR hiV mRUWgage lendeU VecXUed Rn Whe hRXVe,

and SURSeUl\ claimed MRRW¶V $30,000 hRmeVWead e[emSWiRn. IG. EcliSVe ZaV RZed an XnknRZn

amRXnW Rf XnliTXidaWed XnVecXUed debW bXW agUeed WR a claim amRXnW Rf $150,000 Zhich inclXded

a $20,000 adjXVWmenW WR accRXnW fRU Whe WUanVfeU WR Pink WhaW Whe TUXVWee agUeed nRW WR aYRid. R.

6±7. The Sa\menW Slan called fRU Whe DebWRU WR UeSa\ bRWh Whe SeUYiceU and EcliSVe RYeU WhUee

\eaUV fURm hiV Final CXW incRme Zhich all SaUWieV belieYed ZaV Rn Whe cXVS Rf UeWXUning WR

SURfiWabiliW\. R. 7±8. In FebUXaU\ 2022, Whe cRXUW cRnfiUmed Whe Slan and WheUeb\ all SURSeUW\ Rf

Whe eVWaWe YeVWed ZiWh Whe DebWRU. R. 8.

FRU Whe VXbVeTXenW eighW mRnWhV, Whe DebWRU made Wimel\ Sa\menWV accRUding WR Whe Slan,

dXUing Zhich Wime Whe WUXVWee diVWUibXWed $10,000 WR Whe SeUYiceU. IG. UnfRUWXnaWel\, in SeSWembeU

Rf 2022, Whe DebWRU cRnWUacWed lRng-COVID Zhich SUeYenWed him fURm cRnWinXing WR ZRUk aW Whe

VWill VXffeUing Final CXW. IG. In OcWRbeU 2022, Final CXW clRVed SeUmanenWl\ and EcliSVe

cRmmenced fRUeclRVXUe SURceedingV againVW Whe WheaWeU. IG. NRZ ZiWhRXW an incRme, Whe DebWRU

cRXld nR lRngeU make Sa\menWV XndeU Whe ChaSWeU 13 Slan and chRVe WR cRnYeUW WR ChaSWeU 7. IG.

On cRnYeUViRn, Whe DebWRU¶V VchedXleV aVcUibed a YalXe Rf $350,000 WR Whe hRme and Whe

DebWRU indicaWed he inWended WR UeaffiUm Whe mRUWgage WR Uemain in hiV hRXVe. R. 9. AfWeU

fRUeclRVing Rn Whe WheaWeU, Final CXW RZed EcliSVe $200,000, Zhich ZaV SeUVRnall\ gXaUanWeed

b\ Whe debWRU. IG. IniWiall\ Whe WUXVWee cRnclXded Whe eVWaWe ZaV beUefW Rf aVVeWV, hRZeYeU, afWeU

Ue-aSSUaiVing Whe DebWRU¶V hRme, Ueali]ed WhaW nRn-e[emSW eTXiW\ had incUeaVed b\ $100,000

Vince Whe SeWiWiRn daWe. IG. The TUXVWee began maUkeWing Whe hRXVe fRU Vale and EcliSVe RffeUed WR

bX\ Whe hRXVe and Whe alleged SUefeUence claim againVW Pink fRU $470,000. IG. The TUXVWee filed a
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mRWiRn WR acceSW EcliSVe¶V RffeU. IG. HRZeYeU, Whe DebWRU RbjecWed WR Whe Vale Rf hiV hRXVe and

Whe SUefeUence acWiRn. R. 10. FiUVW, he aUgXed WhaW SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in

eTXiW\ VhRXld inXUe WR hiV benefiW and WheUefRUe Whe TUXVWee cRXld nRW Vell Whe hRXVe Vince WheUe

ZaV nR eTXiW\ WR Vell. Id. SecRnd, Whe DebWRU aUgXed WhaW Whe TUXVWee cRXld nRW Vell Whe abiliW\ WR

aYRid and UecRYeU WUanVfeUV XndeU VecWiRnV 547 and 550. R. 10. The bankUXSWc\ cRXUW and Whe

UniWed SWaWeV CRXUW Rf ASSealV fRU Whe ThiUWeenWh CiUcXiW held fRU Whe debWRU Rn bRWh cRXnWV. R.

10; R. 24.

SUMMARY OF THE ARGUMENT

ThiV CRXUW VhRXld affiUm Whe deciViRn Rf Whe ThiUWeenWh CiUcXiW CRXUW Rf ASSealV becaXVe

SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in eTXiW\ and aYRidance acWiRnV aUe nRW SURSeUW\ Rf Whe

eVWaWe. The Slain langXage Rf Whe UeleYanW VWaWXWeV make cleaU WhaW SURSeUW\ YalXe iV calcXlaWed Rn

Whe SeWiWiRn daWe±±like Whe ³VnaSVhRW UXle´±±VR an\ SRVW-SeWiWiRn incUeaVeV in YalXe dR nRW belRng

WR Whe eVWaWe. The CRde alVR e[SliciWl\ Senali]eV debWRUV ZhR cRnYeUW in bad faiWh b\ aVVigning

aSSUeciaWiRn WR Whe eVWaWe; gRRd faiWh cRnYeUViRnV VhRXld nRW be VimilaUl\ Senali]ed. Lending

fXUWheU VXSSRUW, ChaSWeU 13¶V UeYeVWmenW SURYiViRn, ZheUeb\ Slan cRnfiUmaWiRn UeYeVWV Whe

debWRU¶V SURSeUW\ back ZiWh Whem, VhRZV SRVW-SeWiWiRn incUeaVeV in eTXiW\ accUXe WR Whe debWRU.

The SUinciSleV and SRlic\ behind Whe CRde and and Rf Whe VSecific cRnYeUViRn VecWiRn alVR

VXSSRUW a finding WhaW SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in eTXiW\ inXUe WR Whe debWRU.

HiVWRUicall\, bankUXSWc\ SURceedingV haYe alZa\V cXW-Rff claimV Rn Whe debWRU and WheiU SURSeUW\

Zhich enableV Whe bankUXSWc\ V\VWem WR SURYide Whe hRneVW bXW XnfRUWXnaWe debWRU a fUeVh VWaUW.

FXUWheUmRUe, dXe WR Whe benefiWV Rf cRmSleWing ChaSWeU 13 SlanV, CRngUeVV haV ZRUked WR

incenWiYi]e debWRUV WR aWWemSW UeRUgani]aWiRnV inVWead Rf diUecWl\ liTXidaWing XndeU ChaSWeU 7.

WeUe WhiV CRXUW WR aVVign SRVW-SeWiWiRn aSSUeciaWiRn WR Whe eVWaWe, debWRUV ZRXld be
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diVincenWiYi]ed fURm ChaSWeU 13 filingV, cRnWUadicWing Whe gRalV Rf Whe CRde. TheUefRUe,

SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in eTXiW\ VhRXld accUXe WR Whe debWRU.

The WUXVWee¶V SRZeUV WR aYRid and UecRYeU WUanVfeUV SXUVXanW WR 11 U.S.C. �� 547 and 550

cannRW be VRld becaXVe Whe\ aUe nRW SURSeUW\ Rf Whe eVWaWe XndeU Whe Slain meaning Rf VecWiRn

541(a). The WUXVWee¶V VecWiRn 547 aYRidance SRZeUV aUe nRW SURSeUW\ Rf Whe eVWaWe XndeU VecWiRn

541(a)(1) becaXVe Whe debWRU haV nR inWeUeVW in Whe acWiRnV befRUe Whe cRmmencemenW XndeU Whe

caVe, UaWheU Whe SRZeUV YeVW in Whe WUXVWHH XSRn Whe cRmmencemenW Rf Whe caVe. The WUXVWee¶V

aYRidance SRZeUV aUe nRW SURSeUW\ Rf Whe eVWaWe XndeU VecWiRnV 541(a)(3) RU 541(a)(4) becaXVe

WheVe VecWiRnV Rnl\ bUing in Whe UecRYeU\ fURm aYRidance acWiRnV inWR Whe eVWaWe XndeU VecWiRn

550. BecaXVe VecWiRn 547 aYRidance iV inWenWiRnall\ diYided fURm VecWiRn 550 UecRYeU\, Whe cleaU

meaning Rf Whe VWaWXWe dReV nRW inclXde aYRidance SRZeUV inWR SURSeUW\ Rf Whe eVWaWe XndeU

VecWiRnV 541(a)(3) and 541(a)(4). AYRidance SRZeUV dR nRW becRme SURSeUW\ Rf Whe eVWaWe XndeU

VecWiRn 547(a)(7) becaXVe WhiV VecWiRn Rnl\ inclXdeV inWeUeVWV WhaW aUiVe ³afWeU Whe cRmmencemenW

Rf Whe caVe´ Zhile aYRidance SRZeUV aUe VWaWXWRUil\ cUeaWed XSRQ cRmmencemenW Rf Whe caVe.

The Slain meaning Rf VecWiRn 547 and 550 make cleaU WhaW CRngUeVV inWended fRU Whe

WUXVWee¶V aYRidance SRZeUV WR be nRn-WUanVfeUable and fRU Whe benefiW Rf Whe eVWaWe. UndeU Whe

cRmmRn laZ, UighWV Rf acWiRn aUe nRW aVVignable. AbVenW a deVignaWiRn b\ VWaWXWe declaUing

aYRidance SRZeUV WR be WUanVfeUable, cRmmRn laZ SUinciSleV VhRXld cRnWURl. The SXSUeme CRXUW

held WhaW ZheUe a VWaWXWe Rnl\ nameV Whe WUXVWee in gUanWing a UighW When Rnl\ Whe WUXVWee haV Whe

SRZeU WR inYRke Whe SURYiViRn. BecaXVe CRngUeVV Rnl\ makeV UefeUence WR Whe WUXVWee in VecWiRn

547, Rnl\ Whe WUXVWee iV deVignaWed ZiWh Whe UighW WR inYRke aYRidance SRZeUV XndeU Whe VecWiRn.

ThiV UeVXlW iV alVR cRnViVWenW ZiWh Whe idea WhaW CRngUeVV cUeaWed Whe WUXVWee aV a neXWUal fidXciaU\

Rf Whe eVWaWe ZiWh XniTXe TXalificaWiRnV ZhRVe SRZeUV and dXWieV VhRXld nRW be WUanVfeUable WR
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WhiUd SaUWieV. AV a maWWeU Rf SRlic\, diVallRZing Whe WUanVfeU Rf aYRidance acWiRnV SURWecWV Whe

eTXiWable WUeaWmenW Rf cUediWRUV b\ keeSing Whe SRZeU YeVWed in Whe neXWUal WUXVWee, aV CRngUeVV

inWended.

ARGUMENT

I. The Text of the Code and Policy Behind 11 U.S.C. � 348(f)(1)(A) Shows
Post-Petition, Pre-Conversion Increases in Equity Accrues to the Debtor

A. The Plain Language of 11 U.S.C. � 348(f)(1)(A) Given the Context of the Bankruptcy
Code Shows Post-Petition, Pre-Conversion Appreciation in Value Accrues to the
Debtor
SecWiRn 348 cRnWURlV ZhaW iV inclXded in Whe eVWaWe XSRn cRnYeUViRn fURm a ChaSWeU 7 WR a

ChaSWeU 13 SURceeding. In UeleYanW SaUW, VecWiRn 348(f)(1)(A) hRldV ³SURSeUW\ Rf Whe eVWaWe in Whe

cRnYeUWed caVe Vhall cRnViVW Rf SURSeUW\ Rf Whe eVWaWe, aV Rf Whe daWe Rf filing Rf Whe SeWiWiRn, WhaW

UemainV in Whe SRVVeVViRn Rf RU iV XndeU Whe cRnWURl Rf Whe debWRU Rn Whe daWe Rf cRnYeUViRn.´ 11

U.S.C. � 348(f)(1)(A). AW fiUVW glance±±and aV Whe TUXVWee aUgXeV±± VecWiRn 348(f)(1)(A) cRXld

be inWeUSUeWed in iVRlaWiRn WR Va\ WhaW Whe aSSUeciaWiRn in YalXe Rf Whe eTXiW\ in Whe DebWRU¶V hRme

iV SaUW Rf Whe cRnYeUWed ChaSWeU 7 eVWaWe. R. 12. HRZeYeU, WhaW inWeUSUeWaWiRn iV incRmSleWe

becaXVe ³VWaWXWRU\ cRnVWUXcWiRn«iV a hRliVWic endeaYRU. A SURYiViRn WhaW ma\ Veem ambigXRXV in

iVRlaWiRn iV RfWen claUified b\ Whe UemaindeU Rf Whe VWaWXWRU\ Vcheme-becaXVe Whe Vame

WeUminRlRg\ iV XVed elVeZheUe in a cRnWe[W WhaW makeV iWV meaning cleaU.´ 8QLWHG SDY. AVV'Q RI

7H[DV Y. 7LPEHUV RI IQZRRG FRUHVW AVVRFV., LWG., 484 U.S. 365, 371 (1988); VHH DOVR, RRELQVRQ Y.

SKHOO OLO CR., 519 U.S. 337, 341 (1997) (³The SlainneVV RU ambigXiW\ Rf VWaWXWRU\ langXage iV

deWeUmined b\ UefeUence WR Whe langXage iWVelf, Whe VSecific cRnWe[W in Zhich WhaW langXage iV

XVed, and Whe bURadeU cRnWe[W Rf Whe VWaWXWe aV a ZhRle.´). Indeed, a ³caUdinal UXle´ Rf VWaWXWRU\

inWeUSUeWaWiRn UeTXiUeV Whe BankUXSWc\ cRde ³be Uead aV a ZhRle«Vince Whe meaning Rf VWaWXWRU\

langXage, Slain RU nRW, deSendV Rn cRnWe[W.´ KLQJ Y. SW. 9LQFHQW¶V HRVS., 502 U.S. 215, 221-22
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(1991) (ciWaWiRnV RmiWWed). When Uead in cRnWe[W Rf VecWiRnV 522, 541, and 348(f)(2) Whe Slain

meaning Rf VecWiRn 348(f)(1)(A) becRmeV cleaU; WhaW SUe-SeWiWiRn aSSUeciaWiRn Rf hRme eTXiW\

inXUeV WR Whe debWRU.

i. The Snapshot Rule Dictates Home Equity is Valued on the Petition Date for
Homestead Exemptions, Valuation Under 11 U.S.C. � 348(f)(1)(A) Should be
the Same

TR aVVign SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in hRme eTXiW\ WR Whe eVWaWe ZRXld

UeTXiUe incRnViVWenW YalXaWiRnV WR be XVed fRU Whe Vame SURSeUW\. SecWiRn 522(b)(3)(A) enableV a

debWRU WR e[emSW ceUWain SURSeUW\ fURm Whe bankUXSWc\ eVWaWe. SHH 11 U.S.C. � 522(b)(3)(A). A

cRmmRn e[emSWiRn iV Whe ³hRmeVWead e[emSWiRn´ Zhich SURWecWV a debWRU¶V inWeUeVW in WheiU

hRme. IQ UH RRFNZHOO, 968 F.3d 12, 18 (1VW CiU. 2020). The YalXe Rf an e[emSWiRn iV deWeUmined

Zhen Whe SeWiWiRn iV filed. :KLWH Y. SWXPS, 266 U.S. 310, 313 (1924). ThiV haV becRme knRZn aV

Whe ³VnaSVhRW´ UXle ZheUe Whe debWRU¶V financial ViWXaWiRn iV fUR]en aW Whe Wime Rf SeWiWiRn. IQ UH

RRFNZHOO, 968 F.3d aW 18 (TXRWing IQ UH AZD\GD, 574 B.R. 692, 697 (BankU. C.D. Ill. 2017)). If

SURSeUW\ ZeUe WR be YalXed Rn Whe SeWiWiRn daWe fRU SXUSRVeV Rf deWeUmining Whe hRmeVWead

e[emSWiRn bXW Whe daWe Rf cRnYeUViRn fRU SXUSRVeV Rf liTXidaWiRn in ChaSWeU 7, When Whe Vame

Siece Rf SURSeUW\ cRXld be VXbjecW WR WZR diffeUing YalXaWiRnV XndeU Whe ChaSWeU 7 SURceeding. In

WhiV caVe, Whe DebWRU¶V SURSeUW\ ZRXld be YalXed aW $350,000 fRU deWeUmining Whe hRmeVWead

e[emSWiRn XndeU Whe VnaSVhRW UXle and $450,000 fRU inclXViRn in Whe eVWaWe. TheVe WZR diffeUing

YalXaWiRnV ZRXld be neceVVaU\ eYen WhRXgh VecWiRn 348(f)(1)(A) and VecWiRn 522(a)(2) bRWh

UefeUence ³Whe SeWiWiRn daWe.´ 11 U.S.C. �� 348(f)(1)(A), 522(a)(2). The BankUXSWc\ CRde VhRXld

be Uead aV a V\mmeWUic and cRheUenW ZhRle, and SURSeUW\ Rf Whe eVWaWe XndeU VecWiRn 348(f)(1)(A)

VhRXld alVR be deWeUmined b\ Whe VnaSVhRW UXle, ZiWh SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in

eTXiW\ accUXing WR Whe debWRU. FRRG DQG DUXJ AGPLQ. Y. BURZQ & :LOOLDPVRQ 7REDFFR CRUS.,
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529 U.S. 120, 133 (2000) (³A cRXUW mXVW WheUefRUe inWeUSUeW Whe VWaWXWe ³aV a V\mmeWUical and

cRheUenW UegXlaWRU\ Vcheme´).

ii. 11 U.S.C. � 541(a)¶s Distinction Between Interests In and Proceeds From
Property Shows Post-Petition Proceeds Are Not Part of the Estate

The 10Wh CiUcXiW in IQ UH BDUUHUD deWeUmined WhaW SRVW-SeWiWiRn aSSUeciaWiRn in eTXiW\

VhRXld be caWegRUi]ed aV "SURceedV fURm" SURSeUW\ XndeU VecWiRn 541(a)(6), UaWheU Whan an

"inWeUeVW in" SURSeUW\ XndeU VecWiRn 541(a)(1). IQ UH BDUUHUD, 22 F.4Wh 1217, 1223 (10Wh CiU.

2022); 11 U.S.C. �� 541(a)(1); 541(a)(6). In WhaW caVe, a debWRU in a ChaSWeU 7 SURceeding VRld

WheiU hRme befRUe cRnYeUWing WR ChaSWeU 13. The cRXUW held WhaW Whe Vale SURceedV Ueali]ed fURm

SRVW-SeWiWiRn aSSUeciaWiRn in eTXiW\ ZeUe claVVified XndeU VecWiRn 541(a)(6) and accUXed WR Whe

debWRU. ThiV inWeUSUeWaWiRn iV cRnViVWenW ZiWh Whe VnaSVhRW UXle, aV VecWiRn 348(f)(1)(A) mandaWeV

meaVXUing Whe YalXe Rf SURSeUW\ "aV Rf Whe daWe Rf filing Rf Whe SeWiWiRn." IQ UH BDUUHUD, 22 F.4Wh

aW 1222. FailXUe WR adheUe WR WhiV SUinciSle ZRXld UendeU VecWiRn 541(a)(6) UedXndanW alRngVide

VecWiRn 541(a)(1), YiRlaWing Whe canRn Rf VXUSlXVage. SHH CLW\ RI CKLFDJR, IOOLQRLV Y. FXOWRQ, 592

U.S. 154, 159 (2021) (³  an inWeUSUeWaWiRn´ VhRXld nRW ³UendeU VXSeUflXRXV anRWheU SaUW Rf Whe

Vame VWaWXWRU\ Vcheme.´). While Whe DebWRU in WhiV caVe did nRW liTXidaWe hiV hRXVe

SUe-cRnYeUViRn, Whe DebWRU VhRXld nRW be WUeaWed diffeUenWl\ in WhiV caVe fRU nRW haYing Ueali]ed

hiV SRVW-SeWiWiRn aSSUeciaWiRn in YalXe. When Uead in Whe cRnWe[W Rf VecWiRn 541(a), VecWiRn

348(f)(1)(A)¶V ³SURSeUW\ Rf Whe eVWaWe´ Rnl\ inclXdeV Whe YalXe Rf eTXiW\ aV iW e[iVWV Rn Whe

SeWiWiRn daWe, an\ VXbVeTXenW incUeaVeV in eTXiW\ iV ³SURceedV´ XndeU VecWiRn 541(a)(6) and

VhRXld inXUe WR Whe debWRU.

iii. Appreciation in Value Inures to the Debtor to Not Render 11 U.S.C. �
348(f)(2) Superfluous

SecWiRn 348(f)(2) Senali]eV debWRUV ZhR cRnYeUW caVeV fURm ChaSWeU 13 in bad faiWh b\

UecaWegRUi]ing ZhaW¶V inclXded in Whe eVWaWe fURm Whe daWe Rf SeWiWiRn WR Whe daWe Rf cRnYeUViRn.
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³In eVVence, µWhRVe debWRUV ZhR cRnYeUW«in bad faiWh aUe SXniVhed becaXVe WheiU RWheUZiVe

immXne SRVW-SeWiWiRn inWeUeVWV aUe aYailable fRU liTXidaWiRn and diVWUibXWiRn WR cUediWRUV.¶´1 IQ UH

HDUPRQ, 2022 WL 20451952, aW *6 (BankU. E.D. La. JXne 9, 2022) (TXRWing IQ UH BDUUHUD, 22

F.4Wh 1217, 1220±21 (10Wh CiU. 2022)). The inclXViRn Rf VecWiRn 348(f)(2) imSlieV WhaW in caVeV Rf

gRRd faiWh cRnYeUViRn, incUeaVeV in eTXiW\ gR WR Whe debWRU, RWheUZiVe WheUe ZRXld be nR need WR

inclXde a SenalW\ fRU bad faiWh cRnYeUViRnV. HDUULV Y. 9LHJHODKQ, 575 U.S. 510, 519 (2015)

(Finding WhaW XndeU Whe mRVW VenVible Ueading Rf VecWiRn 348, nRWhing denieV debWRUV fXndV WhaW

ZRXld haYe been WheUe¶V had Whe caVe SURceeded XndeU ChaSWeU 7 fURm Whe VWaUW).TheUefRUe,

³Zhen Whe cRnYeUViRn WR ChaSWeU 7 iV made in JRRG faiWh, nR SenalW\ iV e[acWed.´ IG. aW 518; VHH

DOVR KLQJ Y. SW. 9LQFHQW¶V HRVS., 502 U.S. 215, 221-22 (1991) (hRlding Whe abVence Rf SURYiViRnV

in Rne VecWiRn, Zhen inclXded in neighbRUing VecWiRnV, VhRZed WhaW Whe abVence ZaV inWenWiRnal);

RDGLA; GDWHZD\ HRWHO, LLC Y. APDOJDPDWHG BDQN, 566 U.S. 639, 646 (2012) (finding Whe

bURad and geneUal langXage Rf Rne SURYiViRn did nRW aSSl\ WR a maWWeU cRYeUed b\ a naUURZeU and

mRUe VSecific SURYiViRn Rf Whe Vame acW).

HeUe, Clegg ZaV an eVSeciall\ gRRd faiWh debWRU. He iV a ZaU heUR ZhR haV dRnaWed WR

VXSSRUW YeWeUanV. R. 5. In a gRRd faiWh effRUW WR UeSa\ hiV cUediWRUV, he RSWed WR aWWemSW a ChaSWeU

13 BankUXSWc\ Zhen he did nRW VWand WR gain financiall\. R. 6-8. ThURXgh nR faXlW Rf hiV RZn, he

became Vick and ZaV Xnable WR make Sa\menWV XndeU hiV Slan. R. 8. Onl\ When ZaV he fRUced

inWR liTXidaWiRn XndeU ChaSWeU 7. IG. Indeed, nR SaUW\ cRnWendV Whe DebWRU lacked gRRd faiWh Rn

cRnYeUViRn. IG. TheUefRUe, Clegg VhRXld nRW be Senali]ed. CRnWe[W again VhRZV SRVW-SeWiWiRn,

SUe-cRnYeUViRn incUeaVeV in eTXiW\ VhRXld accUXe WR Whe debWRU VR aV nRW WR UendeU VecWiRn

348(f)(2) VXSeUflXRXV and Senali]e gRRd faiWh debWRUV.

1 CUediWRUV aUe VWill aSSURSUiaWel\ SURWecWed becaXVe ³Whe SRZeU Rf bankUXSWc\ cRXUWV WR make bad-faiWh
deWeUminaWiRnV iV bURad.´ IQ UH BDUUHUD, 22 F.4Wh 1217, 1226 (10Wh CiU. 2022).
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iv. The Automatic Vesting Provision of 11 U.S.C. � 1327(b) Also Shows
Post-Petition, Pre-Conversion Increase in Equity Accrues to the Debtor

CRXUW cRnfiUmaWiRn Rf a ChaSWeU 13 Slan YeVWV all Rf Whe SURSeUW\ Rf Whe eVWaWe in Whe

debWRU, making Whe debWRU Rnce again Whe RZneU Rf Whe SURSeUW\. 11 U.S.C. � 1327(b). MDWWHU RI

CDVWOHPDQ, 75 F.4Wh 1052, 1061 (9Wh CiU. 2023). ³IW fRllRZV WhaW Zhen a ChaSWeU 13 Slan haV been

cRnfiUmed, aSSUeciaWiRn accUXeV WR Whe debWRU.´ MDWWHU RI CDVWOHPDQ, 75 F.4Wh aW 1061; VHH DOVR

:DUUHQ Y. PHWHUVRQ, 298 B.R. 322 (N.D. Ill. 2003); IQ UH SODFN, 290 B.R. 282 (BankU. D.N.J.

2003); IQ UH PDJH, 250 B.R. 465 (BankU. D.N.H. 2000). Since XndeU a ChaSWeU 13 BankUXSWc\ Whe

debWRU iV Whe YeVWed SURSeUW\ RZneU, SURceedV fURm WhaW SURSeUW\ in Whe fRUm Rf SRVW-SeWiWiRn,

SUe-cRnYeUViRn incUeaVeV in eTXiW\, VhRXld nRW accUXe WR Whe eVWaWe .

B. The Principles of the Bankruptcy Code Support Post-Petition,
Pre-Conversion Increases in Equity Accruing to the Debtor

i. The Bankruptcy System Has Historically Fixed the Rights of Creditors on
the Petition Date and Not Permitted Post-Petition Interest to go to Creditors

MRUe Whan a cenWXU\ agR, WhiV CRXUW incRUSRUaWed in Whe AmeUican BankUXSWc\ V\VWem Whe

WheRU\ Rf EngliVh BankUXSWc\ laZ WhaW ³eYeU\Whing VWRSV aW a ceUWain daWe.´ SH[WRQ, 219 U.S. aW

344-45 (Whe EngliVh V\VWem iWVelf being a cRnWinXaWiRn Rf Sie-SRZdeU cRXUWV Zhich UeTXiUed

VecXUiW\ WR be ³YalXed Rn Whe VSRW´). In SH[WRQ, VecXUed cUediWRUV VRXghW WR RbWain Whe inWeUeVW WhaW

accUXed Rn WheiU claimV afWeU Whe debWRU filed fRU bankUXSWc\. IG. aW 343. ThiV CRXUW denied

cUediWRUV SRVW-SeWiWiRn inWeUeVW and fi[ed Whe YalXaWiRn Rf claimV aW Whe Wime Rf Whe SeWiWiRn. IG. aW

345; VHH DOVR PDUNV Y. CLW\ RI BRVWRQ, 15 Pick. 198, 208 (MaVV. 1834). While WhiV UXle WR chRRVe a

Vingle Wime Zhen affaiUV ZeUe WR be YalXed fRU Whe bankUXSWc\ decUeaVed Whe XlWimaWe Sa\RXW WR

VecXUed cUediWRUV, WhiV CRXUW declaUed WhiV ³Whe neceVVaUil\ SRVVible UeVXlW Rf bankUXSWc\.´ SH[WRQ,

219 U.S. aW 345.
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If, ³eYeU\Whing VWRSV aW a ceUWain daWe,´ When, TXiWe VimSl\, eYeU\Whing mXVW indeed VWRS aW

WhaW daWe, inclXding Whe YalXe Rf debWRU¶V eTXiW\. IG. AddiWiRnall\, in Whe Vame Za\ WhaW VecXUed

cUediWRUV ZeUe ³cXW Rff´ fURm UeceiYing Whe addiWiRnal benefiW Rf accUXed inWeUeVW in SH[WRQ, VR WRR

Zill VRme cUediWRUV be diVadYanWaged heUe b\ nR lRngeU UeceiYing SRVW-SeWiWiRn aSSUeciaWiRn Rf

eTXiW\. ThaW Rne gURXS iV benefiWWed RYeU anRWheU dReV nRW inYalidaWe RU XndeUmine Whe UeVXlW. The

BankUXSWc\ V\VWem balanceV cRnVideUaWiRnV Rf faiUneVV, efficienc\, and a deViUe WR encRXUage

ChaSWeU 13 filingV. IQ UH CDUGHOXFFL, 285 F.3d 1231, 1236 (9Wh CiU. 2002) (CRXUWV Veek WR

SURmRWe ³efficienc\, faiUneVV, SUedicWabiliW\, and XnifRUmiW\ ZiWhin Whe bankUXSWc\ V\VWem´); IQ

UH BDUUHUD, 22 F.4Wh aW 1220 (³BecaXVe Rf Whe benefiWV WR debWRUV and cUediWRUV VWemming fURm

ChaSWeU 13 bankUXSWcieV, CRngUeVV haV enacWed VWaWXWeV WR incenWiYi]e debWRUV WR RSW fRU

UeRUgani]aWiRn RYeU liTXidaWiRn´). AccRUdingl\, Whe SUinciSle WhaW cUediWRU¶V claimV dR nRW gURZ

SaVW Whe SeWiWiRn daWe faYRUV SRVW-SeWiWiRn aSSUeciaWiRn inXUing WR Whe debWRU.

ii. Bankruptcy Provides the Honest but Unfortunate Debtor a "Fresh Start" so
Post-Petition Increases in Equity Should Accrue to the Debtor

In fi[ing Whe cUediWRU¶V claimV Rn Whe SeWiWiRn daWe, Whe BankUXSWc\ CRde SURWecWV Whe

debWRU fURm addiWiRnal lRVVeV WR cUediWRUV and WheUeb\ SURYideV Whe ³hRneVW bXW XnfRUWXnaWe

debWRU´ a ³fUeVh VWaUW.´ GURJDQ Y. GDUQHU, 498 U.S. 279, 286-87 (1991); MDUUDPD Y. CLWL]HQV

BDQN RI MDVV., 549 U.S. 365, 367 (2007). In HDUULV Y. 9LHJHODKQ, WhiV CRXUW cRnVideUed ZheWheU a

debWRU¶V ZageV, VeW aVide fRU cUediWRUV bXW lefW XndiVWUibXWed, inXUed WR Whe eVWaWe XSRn cRnYeUViRn

RU back WR Whe debWRU. HDUULV, 575 U.S. aW 512. ThiV CRXUW held WhaW XndiVWUibXWed SRVW-SeWiWiRn

ZageV aUe e[clXded fURm Whe cRnYeUWed ChaSWeU 7 eVWaWe becaXVe ³Whe BankUXSWc\ CRde aimV WR

faciliWaWe´ a ³fUeVh VWaUW´ fRU Whe hRneVW debWRU. IG. aW 518. Since ChaSWeU 7 ³allRZV a debWRU WR

make a clean bUeak fURm hiV financial SaVW´ and cRnYeUViRn fURm ChaSWeU 13 neiWheU cUeaWeV a
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neZ caVe nRU changeV Whe daWe Whe SeWiWiRn ZaV filed, an\ SRVW-SeWiWiRn ³accXmXlaWed ZageV gR WR

Whe debWRU.´ IG. aW 513-19.

Like in HDUULV ZheUe SRVW-SeWiWiRn XndiVWUibXWed ZageV ZeUe deemed WR gR WR Whe debWRU,

heUe SRVW-SeWiWiRn incUeaVeV in eTXiW\ VhRXld alVR accUXe WR Whe debWRU. In Whe Vame Za\ WhiV CRXUW

in HaUUiV fRXnd Whe ³fUeVh VWaUW´ SRlic\ meanV a debWRU geWV WR keeS WheiU XndiVWUibXWed

SRVW-SeWiWiRn ZageV, a debWRU VhRXld alVR benefiW fURm Whe SRVW-SeWiWiRn incUeaVe in eTXiW\ Rf WheiU

hRme. ³ThXV, Zhile a ChaSWeU 7 debWRU mXVW fRUfeiW YiUWXall\ all hiV SUeSeWiWiRn SURSeUW\, he iV

able WR make a µfUeVh VWaUW¶ b\ Vhielding fURm cUediWRUV hiV SRVWSeWiWiRn eaUningV and

acTXiViWiRnV.´ Id. aW 514. The ³fUeVh VWaUW´ SRlic\ Rf ChaSWeU 7 caVeV ZeighV in faYRU Rf

SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in eTXiW\ accUXing WR Whe debWRU.

iii. To Incentivize Chapter 13 Filings, Increases in Post-Petition, Pre-Conversion
Equity Should Inure to the Debtor

CRngUeVV e[SliciWl\ VWaWed VecWiRn 348(f) iV meanW WR eliminaWe Whe diVincenWiYe WR ChaSWeU

13 caVeV cUeaWed Zhen SURSeUW\ acTXiUed SRVW-SeWiWiRn and SUe-cRnYeUViRn iV inclXded in Whe

ChaSWeU 7 eVWaWe, and WheUeb\ encRXUage ChaSWeU 13 filingV. IQ UH BDUUHUD, 620 B.R. 645, 652

(BankU. D.CR. 2020). PURceedingV XndeU ChaSWeU 13 can be SUefeUable WR ChaSWeU 7 aV debWRUV aUe

allRZed WR UeWain WheiU aVVeWV and cUediWRUV W\Sicall\ cRllecW mRUe XndeU a cRmSleWed ChaSWeU 13

Slan. HDUULV Y. 9LHJHODKQ, 575 U.S. aW 514; IQ UH BDUUHUD, 620 B.R. aW 652.

UnfRUWXnaWel\, hRZeYeU, man\ debWRUV fail WR VXcceVVfXll\ cRmSleWe a ChaSWeU 13 Slan.

HDUULV Y. 9LHJHODKQ, 575 U.S. aW 514. TheUefRUe, CRngUeVV SeUmiWV debWRUV WR cRnYeUW WR a

ChaSWeU 7 caVe ³aW an\ Wime.´ � 1307(a). CRngUeVV ZanWV WR incenWiYi]e debWRUV WR aWWemSW a

ChaSWeU 13 Slan b\ nRW SXniVhing WhRVe ZhR fail Zhen Whe\ cRnYeUW WR a ChaSWeU 7 bankUXSWc\.

B\ limiWing Whe cRnYeUWed eVWaWe WR Whe SURSeUW\ a debWRU had aW Whe Wime Rf Whe iniWial SeWiWiRn,

VecWiRn 348(f) iV meanW WR leaYe Whe debWRU nR ZRUVe Rff fRU haYing aWWemSWed a ChaSWeU 13 caVe.
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IQ UH BDUUHUD, 620 B.R. aW 648; IQ UH BURZQ, 953 F.3d 617, 620 (9Wh CiU. 2020). AV Whe ThiUd

CiUcXiW SXW iW in IQ UH BREURII, Zhen a debWRU failV WR VaWiVf\ WheiU chaSWeU 13 UeSa\menW Slan, ³nR

UeaVRn Rf SRlic\ VXggeVWV iWVelf Zh\ Whe cUediWRUV VhRXld nRW be SXW back in SUeciVel\ Whe Vame

SRViWiRn aV Whe\ ZRXld haYe been had Whe debWRU neYeU VRXghW WR UeSa\ hiV debWV.´ IQ UH BREURII,

766 F.2d 797, 803 (3Ud CiU. 1985). In SaVVing VecWiRn 348, CRngUeVV SURYided an illXVWUaWiRn Rf a

ViWXaWiRn±±ZheUe a debWRU ZRXld be made ZRUVe Rff fRU aWWemSWing a ChaSWeU 13 filing±±Zhich

Whe\ ZanWed WR aYRid:

A debWRU ZhR had $10,000 eTXiW\ in a hRme aW Whe beginning Rf Whe caVe, in a SWaWe ZiWh a
$10,000 hRmeVWead e[emSWiRn, ZRXld haYe WR be cRXnVeled cRnceUning Whe UiVk WhaW afWeU
he RU Vhe Said Rff a $10,000 VecRnd mRUWgage in Whe chaSWeU 13 caVe, cUeaWing $10,000 in
eTXiW\, WheUe ZRXld be a UiVk WhaW Whe hRme cRXld be lRVW if Whe caVe ZeUe cRnYeUWed WR
chaSWeU 7 (Zhich can RccXU inYRlXnWaUil\). If all Whe debWRU¶V SURSeUW\ aW Whe Wime Rf
cRnYeUViRn iV SURSeUW\ Rf Whe chaSWeU 7 eVWaWe, Whe WUXVWee ZRXld Vell Whe hRme, WR Ueali]e
Whe $10,000 in eTXiW\ fRU Whe XnVecXUed cUediWRUV and Whe debWRU ZRXld lRVe Whe hRme.

IQ UH BDUUHUD, 620 B.R. aW 652 (TXRWing Whe HRXVe ReSRUW). In Whe Vame Za\ WhaW ChaSWeU 13

filingV ZRXld be diVincenWiYi]ed b\ SeUmiWWing Whe eVWaWe WR gain eTXiW\ cUeaWed b\ a debWRU, aV

CRngUeVV¶V e[amSle makeV cleaU, ChaSWeU 13 filingV ZRXld alVR be diVincenWiYi]ed ZeUe

SRVW-SeWiWiRn aSSUeciaWiRn in eTXiW\ WR gR WR Whe eVWaWe. CRngUeVV did nRW make a diVWincWiRn

beWZeen eTXiW\ cUeaWed WhURXgh Whe debWRU¶V Sa\dRZnV Rn VecXUed debW and eTXiW\ cUeaWed

WhURXgh maUkeW fRUceV. IQ UH BDUUHUD, 620 B.R. aW 653. WeUe neZ eTXiW\ RU aSSUeciaWed eTXiW\ WR

gR WR Whe eVWaWe, Whe debWRU ZRXld be made ZRUVe Rff fRU haYing aWWemSWed a ChaSWeU 13 filing. In

eiWheU caVe, a debWRU ZRXld jeRSaUdi]e WheiU SURSeUW\ b\ aWWemSWing a ChaSWeU 13 UeSa\menW Slan

inVWead Rf RSWing fRU ChaSWeU 7 liTXidaWiRn diUecWl\±±a diVincenWiYi]ing UeVXlW CRngUeVV aimV WR

aYRid.

UndeU Whe TUXVWee¶V inWeUSUeWaWiRn Rf VecWiRn 348(f), ZheUe Whe debWRU¶V SURSeUW\ haV

enWiUel\ e[emSWed eTXiW\ Rn Whe SeWiWiRn daWe, Whe debWRU cRXld keeS WheiU hRme b\ iniWiall\ filing
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fRU ChaSWeU 7 liTXidaWiRn bXW ZRXld UiVk lRVing WheiU hRme b\ SURceeding fiUVW XndeU ChaSWeU 13.

The facWV Rf WhiV caVe illXVWUaWe WhiV injXVWice aV Clegg had fXll\ e[emSWed SURSeUW\ XSRn filing fRU

ChaSWeU 13 bXW nRZ UiVkV lRVing hiV hRme XSRn cRnYeUViRn WR ChaSWeU 7. UndeU VXch a UXle, a

UaWiRnal and UiVk aYeUVe debWRU ZRXld file a ChaSWeU 7 BankUXSWc\ fiUVW RXW Rf feaU WhaW a ChaSWeU

13 BankUXSWc\ Zill caXVe WheiU hRme WR be lRVW Zhen VXbVeTXenWl\²and mRVW SURbabl\±±Whe\

cRnYeUW WR ChaSWeU 7. Again, den\ing Whe cRnYeUWing debWRU Whe fXWXUe aSSUeciaWiRn Whe\ ZRXld

haYe Ueali]ed XndeU ChaSWeU 7, Senali]eV WhRVe ZhR fiUVW aWWemSW a ChaSWeU 13 UeRUgani]aWiRn, and

iV WhXV incRnViVWenW ZiWh Whe SRlic\ gRalV aUWicXlaWed b\ CRngUeVV. MRUeRYeU, a UXle ZheUeb\

SRVW-SeWiWiRn aSSUeciaWiRn in YalXe accUXeV WR a cRnYeUWed ChaSWeU 7 eVWaWe diVincenWiYi]eV

ChaSWeU 13 SlanV becaXVe Whe debWRU UiVkV incXUUing addiWiRnal lRVVeV Rf fXWXUe eaUning SRZeU

Zhile alVR UiVking Whe lRVV Rf WheiU SURSeUW\. CRnYeUVel\, a debWRU iV encRXUaged WR file a ChaSWeU

13 caVe if Whe\ haYe Whe SRVVibiliW\ Rf gaining eTXiW\ WhURXgh WheiU UeSa\menWV Rn VecXUed debW RU

SRVW-SeWiWiRn aSSUeciaWiRn in SURSeUW\ YalXe. AccRUdingl\, Ueading VecWiRn 348(f) in lighW Rf iWV

SXUSRVe WR incenWiYi]e ChaSWeU 13 caVeV Slainl\ leadV WR Whe UeVXlW WhaW aSSUeciaWiRn in YalXe

VhRXld nRW accUXe WR a cRnYeUWed ChaSWeU 7 eVWaWe and UiVk an hRneVW debWRU¶V SURSeUW\.

II. The Trustee¶s Powers to Avoid and Recover Preferential
Transfers Pursuant to 11 U.S.C. �� 547 and 550 Cannot be Sold
as Property of the Estate

UndeU VecWiRn 363 Rf Whe BankUXSWc\ CRde, Whe TUXVWee ma\, afWeU nRWice and a heaUing,

³XVe, Vell, RU leaVe, RWheU Whan in Whe RUdinaU\ cRXUVe Rf bXVineVV, SURSeUW\ Rf Whe eVWaWe.´ 11

U.S.C. � 363(b)(1). The WUXVWee iV emSRZeUed Rnl\ WR Vell WhaW Zhich iV ³SURSeUW\ Rf Whe eVWaWe.´

IG. AV a WhUeVhRld iVVXe in WhiV caVe, Whe SRZeU WR aYRid and UecRYeU SUeSeWiWiRn WUanVfeUV XndeU

VecWiRnV 547 and 550 mXVW be SURSeUW\ Rf Whe eVWaWe SXUVXanW WR VecWiRn 541 in RUdeU WR be VRld b\

Whe WUXVWee. SHH 11 U.S.C. 541, IQ UH PRSS, 323 B.R. 260, 266 (B.A.P. 9Wh CiU. 2005) (nRWing WhaW
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VecWiRn 363(b) UeTXiUeV WhaW Whe eVWaWe demRnVWUaWe WhaW Whe SURSeUW\ iW SURSRVeV WR Vell iV

³SURSeUW\ Rf Whe eVWaWe´). SecWiRn 547 gUanWV Whe WUXVWee Whe abiliW\ WR aYRid SUefeUenWial WUanVfeUV

made b\ Whe debWRU- WhaW iV Sa\menWV fURm Whe debWRU WR a cUediWRU made in a ceUWain SeUiRd

befRUe Whe filing Rf bankUXSWc\ Zhile Whe debWRU ZaV inVRlYenW Zhich ZRXld UeVXlW in an XnfaiU

SUefeUenWial diVWUibXWiRn WR WhaW cUediWRU. SHH 11 U.S.C � 547(b). ThiV SRZeU YeVWed WR Whe WUXVWee

SURWecWV cUediWRUV fURm a SUe-SeWiWiRn ³Uace WR Whe cRXUWhRXVe.´ SHH 8QLRQ BDQN Y. :RODV, 502

U.S. 151, 161 (1991). SecWiRn 550 allRZV Whe WUXVWee WR UecRYeU Whe SURSeUW\ fURm aYRided

SUefeUenWial WUanVfeU. SHH 11 U.S.C. � 550. BecaXVe Whe WUXVWee¶V abiliW\ WR aYRid and UecRYeU

SUefeUenWial WUanVfeUV iV nRW SURSeUW\ Rf Whe eVWaWe, bXW UaWheU a SRZeU YeVWed WR Whe WUXVWee WR

enVXUe eTXiWable diVWUibXWiRn Rf Whe eVWaWe, Whe WUXVWee in WhiV caVe cannRW Vell Whe aYRidance acWiRn

WR EcliSVe.

A. The Plain Language of Section 541 Establish That The Trustee¶s
Avoidance Powers were not Intended to be Property of the Estate
i. Avoidance Powers are not Property of the Estate Under Section 541(a)(1)

Because the Debtor has no Interest Upon Commencement

SecWiRn 541(a)(1) Rf Whe BankUXSWc\ CRde VeWV fRUWh WhaW SURSeUW\ Rf Whe eVWaWe inclXdeV

³all legal RU eTXiWable inWeUeVWV Rf Whe debWRU in SURSeUW\ aV Rf Whe cRmmencemenW Rf Whe caVe.´ 11

U.S.C. � 541(a). The SXSUeme CRXUW haV deWeUmined WhaW aV a geneUal UXle Rf bankUXSWc\, Whe

eVWaWe cannRW SRVVeVV an\Whing mRUe Whan Whe debWRU iWVelf did RXWVide bankUXSWc\. SHH MLVVLRQ

PURG. HROGLQJV, IQF. Y. 7HPSQRORJ\, LLC, 139 S. CW. 1652, 1663 (2019) (finding WhaW � 365 Rf Whe

BankUXSWc\ CRde UeflecWV WhiV geneUal SUinciSle). SecWiRn 541(a)(1) bUingV inWR Whe eVWaWe Whe

inWeUeVWV in SURSeUW\ WhaW Whe GHEWRU had aW Whe filing Rf Whe caVe (emShaViV added) IG. The eVWaWe

can Rnl\ VXcceed WR ³nR mRUe RU gUeaWeU caXVeV Rf acWiRn againVW WhiUd SaUWieV Whan WhRVe held b\

Whe debWRU.´ 8.S. Y. :KLWLQJ PRROV, IQF., 462 U.S. 198, 204 n.8 (1983). The debWRU haV nR inWeUeVW

in caXVeV Rf acWiRn XndeU VecWiRn 547 aW Whe cRmmencemenW Rf Whe caVe becaXVe Whe\ aUe SRZeUV
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WhaW YeVW WR Whe WUXVWHH XSRn cRmmencemenW Rf Whe SURceeding. TheUefRUe, Whe aYRidance acWiRn

againVW Pink dReV nRW becRme SURSeUW\ Rf Whe eVWaWe XndeU VecWiRn 541(a)(1) and cannRW be VRld

b\ Whe WUXVWee.

The diVVenWing RSiniRn Rf Whe lRZeU cRXUW UelieV heaYil\ Rn Whe EighWh CiUcXiW deciViRn in

IQ UH SLPSO\ EVVHQWLDOV, Zhich RYeUlRRkV Whe Slain langXage Rf Whe VWaWXWe in hRlding WhaW ChaSWeU

5 aYRidance acWiRnV aUe SURSeUW\ Rf Whe eVWaWe. The EighWh CiUcXiW fRXnd aYRidance acWiRnV WR be

SURSeUW\ Rf Whe eVWaWe XndeU VecWiRn 541(a)(1) WhURXgh Whe aWWenXaWed UeaVRning WhaW Whe debWRU

haV an ³inchRaWe inWeUeVW in Whe aYRidance acWiRnV SUiRU WR Whe cRmmencemenW Rf Whe bankUXSWc\

SURceedingV´ b\ naWXUe Rf Whe debWRU¶V SUe e[iVWing UighW WR file fRU bankUXSWc\ and Whe TUXVWee¶V

VXbVeTXenW SRZeU WR file aYRidance acWiRnV and UecRYeU SURSeUW\. SHH PLWPDQ FDUPV Y. ARKK

FRRG CR. (IQ UH SLPSO\ EVVHQWLDOV, LLC), 78 F.4Wh 1006, 1009 (8Wh CiU. 2023). The majRUiW\ in IQ

UH SLPSO\ EVVHQWLDOV RffeU nR legal VXSSRUW fRU WhiV SURSRViWiRn. IG.

SWaWe SURSeUW\ laZ defineV SURSeUW\ UighWV in bankUXSWc\. SHH BXWQHU Y. 8.S., 440 U.S. 48,

55 (1979) (³UnleVV VRme fedeUal inWeUeVW UeTXiUeV a diffeUenW UeVXlW, WheUe iV nR UeaVRn Zh\ VXch

inWeUeVWV VhRXld be anal\]ed diffeUenWl\ VimSl\ becaXVe an inWeUeVWed SaUW\ iV inYRlYed in a

bankUXSWc\ SURceeding.´). BankUXSWc\ laZ, in geneUal, VhRXld nRW VXbVWanWiYel\ alWeU enWiWlemenWV

cUeaWed b\ RWheUZiVe aSSlicable nRnbankUXSWc\ laZ. SHH KeiWh ShaUfman, DHULYDWLYH SXLWV LQ

BDQNUXSWF\, 10 SWan. J.L. BXV. & Fin. 1, 14. The meUe e[iVWence Rf bankUXSWc\ dReV nRW e[Sand a

debWRU¶V SURSeUW\ UighWV aW VWaWe laZ WR inclXde all Whe SRZeUV aYailable WR a WUXVWee in a SRWenWial

fXWXUe bankUXSWc\. TheUefRUe, Whe eVWaWe cannRW claim Whe SRZeUV Rf bankUXSWc\ XndeU 541(a)(1).

The ThiUd CiUcXiW held IQ UH C\EHUJHQLFV WhaW ceUWain fUaXdXlenW WUanVfeU aYRidance

acWiRnV aYailable WR Whe debWRU in SRVVeVViRn XndeU VecWiRn 544(b) ZeUe nRW Valeable aVVeWV Rf Whe

eVWaWe. SHH IQ UH C\EHUJHQLFV CRUS., 226 F.3d 237, 244 (3Ud CiU. 2000). In hRlding WhaW VecWiRn
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544(a) cUeaWeV a legal ficWiRn in Zhich Whe WUXVWee iV emSRZeUed WR VWeS inWR Whe VhReV Rf a

cUediWRU and bUing an acWiRn RWheUZiVe aYailable WR WhaW cUediWRU aW VWaWe laZ, Whe cRXUW fRXnd

RZneUVhiS Rf WhaW claim did nRW WUanVfeU WR Whe debWRU. IG. aW 245. ThXV, iW cRXld nRW be VRld aV an

aVVeW. IG. C\EHUJHQLFV makeV cleaU WhaW SRZeUV Rf Whe WUXVWee dR nRW cUeaWe legal SURSeUW\ inWeUeVWV

fRU Whe debWRU RXWVide Rf bankUXSWc\. AV VXch, Whe SRZeU WR aYRid SUefeUenWial WUanVfeUV cannRW

enWeU inWR Whe eVWaWe SXUVXanW WR VecWiRn 541(a)(1), aV Whe debWRU haV nR inWeUeVW aW Whe

cRmmencemenW Rf Whe SURceeding.

The SXSUeme CRXUW¶V deciViRn in 8.S. Y. :KLWLQJ PRROV Uelied Rn b\ Whe lRZeU cRXUW¶V

diVVenW VimilaUl\ dReV nRW VXSSRUW a caVe WhaW Whe SRZeU WR aYRid SUefeUenWial WUanVfeUV iV SURSeUW\

Rf Whe eVWaWe XndeU VecWiRn 541(a)(1). In WhaW caVe, Whe IRS had legall\ Vei]ed SRVVeVViRn Rf Whe

debWRU¶V Sh\Vical SURSeUW\ SUe-SeWiWiRn SXUVXanW WR a Wa[ lien. :KLWLQJ PRROV, IQF., 462 U.S. aW

204- 206. ThRXgh Whe debWRU lacked SRVVeVVRU\ inWeUeVW aW Whe Wime Rf cRmmencemenW, he

mainWained ceUWain UighWV WR Whe SURSeUW\ SRVVeVVed b\ Whe IRS.2 IG. aW 211. The CRXUW held WhaW

Whe SURSeUW\ UeenWeUed Whe eVWaWe SXUVXanW WR VecWiRn 541(a) becaXVe Whe debWRU had UighWV aW Whe

Wime Rf cRmmencemenW. TheVe facWV aUe cleaUl\ diVWingXiVhable fURm Whe caVe aW iVVXe. The

DebWRU heUe mainWained nR fRUm Rf SURSeUW\ UighWV WR Whe fXndV WUanVfeUUed WR Pink, SRVVeVVRU\ RU

RWheUZiVe. TheUe iV nR cRnnecWiRn beWZeen Whe DebWRU and Whe fXndV RXWVide Rf bankUXSWc\.

OWheU cRXUWV WhaW haYe fRXnd ceUWain aYRidance acWiRnV WR be SURSeUW\ Rf Whe eVWaWe haYe

e[SUeVVl\ limiWed WheiU hRldingV WR VWaWe laZ claimV WhaW e[iVW RXWVide Rf bankUXSWc\, WhXV nRW

inclXding Whe SRZeU WR aYRid SUefeUenWial WUanVfeUV. SHH; IQ UH OQWRV, IQF., 478 F.3d 427 (1VW CiU.

2007); IQ UH MRRUH, 608 F.3d 253 (5Wh CiU. 2010); NDWLRQDO 7D[ CUHGLW PDUWQHUV, L.P. Y. HDYOLN,

20 F.3d 705, 708-709 (7Wh CiU. 1994) (³Whe UighW WR UecRXS a fUaXdXlenW cRnYe\ance, ZKLFK

2 The Wa[ Vale SURYiViRn UefeUUed WR Whe debWRU aV Whe RZneU Rf Whe SURSeUW\ afWeU Whe Vei]XUe and SUiRU WR Whe
Vale. The IRS alVR ZRXld haYe WR UeWXUn WR Whe debWRU an\ VXUSlXV fURm a SRWenWial Vale in e[ceVV Rf ZhaW
ZaV neceVVaU\ WR VaWiVf\ Whe lean.
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RXWVLGH RI EDQNUXSWF\ PD\ EH LQYRNHG E\ D FUHGLWRU, iV SURSeUW\ Rf Whe eVWaWe´) (emShaViV added).

The FifWh CiUcXiW, fRU e[amSle, haV held WhaW Whe WUXVWee can Vell aYRidance acWiRnV WhaW e[iVW

XndeU VecWiRn 544, iW haV caUefXll\ nRWed WhaW WhiV cRnVWiWXWeV nRWhing mRUe Whan a Vale Rf Whe

WUXVWee¶V UighW WR bUing VWaWe laZ claimV WhaW e[iVW RXWVide Rf bankUXSWc\. IQ UH MRRUH, 608 F.3d aW

261 (³We fRcXV naUURZl\ Rn Whe WUXVWee¶V abiliW\ WR Vell caXVeV Rf acWiRn WhaW he haV inheUiWed

fURm cUediWRUV XndeU � 544(b)²caXVeV Rf acWiRn WhaW e[iVW indeSendenW Rf Whe bankUXSWc\

SURceeding´). The cRXUW acknRZledged WhaW iW iV a ³bURadeU TXeVWiRn´ ZheWheU a WUXVWee can Vell

Whe SRZeU WR aYRid WUanVfeUV XndeU VecWiRn 547, ZheUe nR UighW e[iVWV aW VWaWe laZ. IG. aW 261 n.13.

AYRidance and UecRYeU\ Rf SUefeUenWial WUanVfeUV aUe XniTXe amRng aYRidance acWiRnV in WhaW Whe\

dR nRW e[iVW aW VWaWe laZ, bXW UaWheU aUe cUeaWed b\ Whe BankUXSWc\ CRde WR allRZ Whe WUXVWHH WR

effecWiYel\ manage Whe bankUXSWc\ SURceeding. ThXV eYen XndeU a mRUe e[SanViYe YieZ WhaW

allRZV fRU VRme aYRidance acWiRnV WR be cRnVideUed aV SURSeUW\ Rf Whe eVWaWe XndeU VecWiRn

541(a), Whe WUXVWee¶V SRZeUV SXUVXanW WR VecWiRnV 547 and 550 ZRXld nRW be UegaUded aV Valeable

SURSeUW\.

ii. Avoidance Powers are not Property of the Estate Under Section 541(a)(3) or
(4) Because of the Intentional Divide Between Substantive and Remedial
Portions of Causes of Action

The BankUXSWc\ CRde makeV a VhaUS diVWincWiRn beWZeen Whe Uemedial and Whe VXbVWanWiYe

SRUWiRn Rf caXVeV Rf acWiRn. SecWiRn 547 Rf Whe CRde gUanWV Whe WUXVWee Whe SRZeU WR aYRid ceUWain

WUanVfeUV made b\ Whe debWRU, Zhile VecWiRn 550 allRZV Whe WUXVWee WR acWXall\ UecRYeU Whe

WUanVfeUUed SURSeUW\. In VSliWWing Whe aYRidance and UecRYeU\ SRZeUV, Whe CRde cleaUl\ enYiViRned

diffeUenW WUeaWmenW fRU Whe XndeUl\ing caXVe Rf acWiRn and eYenWXal SURceedV fURm WhaW caXVe Rf

acWiRn.
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FXUWheU, Zhile VecWiRn 541(a)(3) e[SUeVVl\ UefeUenceV VecWiRn 550, bUinging Whe SURceedV

inWR eVWaWe, VecWiRn 541 makeV nR UefeUence WR VecWiRn 547. CRngUeVV cleaUl\ kneZ hRZ WR cURVV-

UefeUence WR VecWiRn 547, aV Whe VWaWXWe dReV VR in aW leaVW fifWeen RWheU VecWiRnV. See 11 U.S.C. ��

303, 349, 362, 502, 521, 522, 546, 550-552, 749, 764, 901, 926, 1521, 1523. IW iV fXndamenWal WR

VWaWXWRU\ inWeUSUeWaWiRn WhaW ZheUe CRngUeVV haV failed WR inclXde langXage in VWaWXWeV, iW iV

SUeVXmed WR be inWenWiRnal. IQ UH GULJDV, 252 B.R. 866, 872 (BankU. D.N.H., 2000), ciWing BDWHV

Y. 8.S., 522 U.S. 23, 25 (1997). CRngUeVV cleaUl\ inWended WhaW aYRidance acWiRnV ZRXld nRW enWeU

inWR SURSeUW\ Rf Whe eVWaWe XnWil Whe Uemedial SRUWiRn Rf a claim cRmeV WR fUXiWiRn. SHH IQ UH

FHULQJD, 376 B.R. 614, 624 (BankU. W.D. Mich. 2007) (Uel\ing Rn � 541(a)(3) in cRnclXding WhaW

³[V]ecWiRn 541 iV TXiWe cleaU WhaW iW iV Rnl\ Whe SURSeUW\ WhaW iV acWXall\ UecRYeUed RU SUeVeUYed aV a

cRnVeTXence Rf a VXcceVVfXl aYRidance acWiRn WhaW in facW becRmeV SURSeUW\ Rf Whe eVWaWe´);

:DJQHU Y. CKULVWLDQD BDQN & 7U. CR. (IQ UH :DJQHU), 353 B.R. 106, 112 (BankU. W.D. Pa. 2006).

CRngUeVV XVed a SaUallel cRnVWUXcWiRn in VecWiRn 541(a)(4), Zhich bUingV inWR Whe eVWaWe

Whe Uemedial SRUWiRn Rf a SUeVeUYed lien b\ inclXding UefeUence WR SecWiRn 551, Zhile e[clXding

Whe acWiRn iWVelf XndeU VecWiRn 548. SHH 11 U.S.C. � 541(a)(4). ThiV fXUWheU eYidenceV WhaW Whe

CRde inWenWiRnall\ VeSaUaWed Whe VXbVWanWiYe SRUWiRn Rf Whe WUXVWeeV SRZeUV WR aYRid fURm Whe

Uemedial SRUWiRn. In WhiV caVe, Zhile an\ SURSeUW\ UecRYeUed fURm an aYRidance acWiRn againVW

Pink cRmeV inWR Whe eVWaWe XndeU VecWiRn 541(a)(3), CRngUeVV e[SUeVVl\ lefW Whe acWiRn iWVelf RXW Rf

Whe definiWiRn Rf SURSeUW\ Rf Whe eVWaWe. BecaXVe Whe acWiRn iWVelf WR aYRid Whe SUefeUenWial WUanVfeU

iV nRW SURSeUW\ Rf Whe eVWaWe, iW cannRW be VRld b\ Whe WUXVWee.

iii. Avoidance Powers are not Property of the Estate Under Section 541(a)(7)
Because of the Temporal Requirement in the Plain Language of the
Subsection

SecWiRn 547(a)(7) bUingV inWR Whe eVWaWe ³[a]n\ inWeUeVW in SURSeUW\ WhaW Whe eVWaWe acTXiUeV

afWeU Whe cRmmencemenW Rf Whe caVe.´ 11 U.S.C. � 541(a)(7). The Slain langXage Rf Whe
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VXbVecWiRn cUeaWeV a WemSRUal UeVWUicWiRn Rn SURSeUW\ enWeUed inWR Whe eVWaWe XndeU WhiV VXbVecWiRn.

The alleged SURSeUW\ mXVW haYe been acTXiUed b\ Whe eVWaWe DIWHU Whe cRmmencemenW Rf Whe caVe.

AYRidance acWiRnV aUe cUeaWed cRnWemSRUaneRXVl\, nRW afWeU, ZiWh Whe cRmmencemenW Rf Whe caVe

b\ YiUWXe Rf Whe VWaWXWe. TheUefRUe, WheVe caXVeV Rf acWiRn cannRW enWeU Whe SURSeUW\ Rf Whe eVWaWe

SXUVXanW WR VecWiRn 547. IQ UH RD\QRU, 406 B.R. 375, 381 (B.A.P. 8Wh CiU. 2009).

CRngUeVV enacWed �ௗ541(a)(7) WR claUif\ iWV inWenWiRn WhaW �ௗ541 inclXde aV SURSeUW\ Rf Whe

eVWaWe an\ SURSeUW\ inWeUeVWV cUeaWed ZiWh RU b\ SURSeUW\ Rf Whe eVWaWe. 7M7 PURFXUHPHQW CRUS. Y.

9DQWDJH DULOOLQJ CR. (IQ UH 7M7 PURFXUHPHQW CRUS.), 764 F.3d 512, 524-525 (5Wh CiUc. 2014).

The WUXVWee¶V SRZeU WR aYRid SUefeUenWial WUanVfeUV diffeUV fXndamenWall\ fURm Whe kind Rf

SRVW-SeWiWiRn claimV CRngUeVV inWended WR inclXde ZiWh VecWiRn 541(a)(7). E.J.; IQ UH RRERWLF

9LVLRQ S\V., Inc., 343 B.R. 393, 398 (BankU. D.N.H. 2006) (Uel\ing Rn � 541(a)(7) WR find WhaW

³[c]claimV Rf malSUacWice and fUaXd WhaW aUiVe dXUing Whe SeUfRUmance Rf VeUYiceV fRU a debWRU RU a

debWRU in SRVVeVViRn in a chaSWeU 11 SURceeding aUe SURSeUW\ Rf Whe bankUXSWc\ eVWaWe´).

SecWiRn 541(a)(7) dReV nRW VeUYe aV an indeSendenW baViV fRU Whe cUeaWiRn Rf SURSeUW\ Rf

Whe eVWaWe. SHH   IQ UH PDWWHUVRQ, 2008 WL 2276961 1, 6 (BankU. N.D.OhiR,2008); IQ UH DRHPOLQJ,

116 B.R. 48, 50 (BankU. W.D.Pa., 1990) (finding WhaW inWeUeVWV in SURSeUW\ TXalif\ aV SURSeUW\ Rf

Whe eVWaWe Rnl\ if Vaid SURSeUW\ inWeUeVW iV ³WUaceable WR (RU aUiVeV RXW Rf) VRme SUeSeWiWiRn

SURSeUW\ inWeUeVW Zhich alUead\ iV inclXded in Whe bankUXSWc\ eVWaWe.´). PURSeUW\ acTXiUed b\ Whe

eVWaWe afWeU cRmmencemenW Rf Whe bankUXSWc\ caVe iV inclXded in Whe eVWaWe XndeU � 541(a)(7) if iW

ZaV cUeaWed ZiWh RU b\ SURSeUW\ Rf Whe eVWaWe; acTXiUed in Whe eVWaWe'V nRUmal cRXUVe Rf bXVineVV;

RU iV RWheUZiVe WUaceable WR, RU aUiVeV RXW Rf, an\ SUeSeWiWiRn inWeUeVW inclXded in Whe bankUXSWc\

eVWaWe. SHH; IG. IQ UH NHLGRUI, 534 B.R. 369, 374 (B.A.P. 9Wh CiU. 2015). The caXVe Rf acWiRn WR

aYRid SUefeUenWial WUanVfeUV iV nRW WUaceable WR VRme SUeSeWiWiRn SURSeUW\ inWeUeVW. In WhiV caVe, Whe
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debWRU WUanVfeUUed WheVe fXndV WR Pink, and Rnl\ SRVW-SeWiWiRn dReV Whe WUXVWHH haYe Whe SRZeU WR

UecRYeU Whem SXUVXanW WR Whe CRde.

B. The Plain Language of Section 547 and 550 Makes Clear that Congress
Intended These Powers to be Available Only to the Trustee for the
Benefit of the Estate

i. Where the Statute is Silent, Principles of Common Law Dictate That Causes
of Action are not Assignable

HiVWRUicall\ aW cRmmRn laZ, nR UighW Rf acWiRn ZaV aVVignable. 7LHUQDQ Y. JDFNVRQ, 30

U.S. 580, 597 (U.S.,1831) (VWaWing WhaW Whe geneUal SUinciSle Rf laZ iV WhaW chRVeV in acWiRn aUe

nRW aVVignable). In mRdeUn WimeV, man\ VWaWeV haYe UeYeUVed Whe defaXlW cRmmRn laZ UXle b\

VWaWXWe. Teal E. LXWh\, AVVLJQLQJ CRPPRQ LDZ CODLPV FRU FUDXG. 65 U. Chi. L. ReY. 1001, 1003

(1998). UnleVV Whe VWaWXWe VSecificall\ deVignaWed aYRidance acWiRnV aV aVVignable, SUinciSleV Rf

cRmmRn laZ VhRXld cRnWURl. NRUIRON RHGHYHORSPHQW DQG HRXVLQJ AXWKRULW\ Y. CKHVDSHDNH DQG

PRWRPDF 7HOHSKRQH CR. RI 9LUJLQLD, 464 U.S. 30, 35 (1983) (TXRWing FDLUID['V DHYLVHH Y.

HXQWHU'V LHVVHH, 11 U.S. 603, 623, 3 L.Ed. 453 (1812). (³[W]he cRmmRn laZ ... RXghW nRW WR be

deemed UeSealed, XnleVV Whe langXage Rf a VWaWXWe be cleaU and e[SliciW fRU WhiV SXUSRVe.´).

SecWiRn 547 cUeaWeV a caXVe Rf acWiRn fRU Whe WUXVWHH WR aYRid ceUWain SUeSeWiWiRn WUanVfeUV made b\

Whe debWRU Rn behalf Rf Whe eVWaWe. The langXage Rf Whe VWaWXWe dReV nRW SURYide fRU aVVignmenW Rf

WhaW caXVe Rf acWiRn. TheUefRUe, Whe cRmmRn laZ SUinciSle WhaW caXVeV Rf acWiRn aUe nRW aVVignable

VhRXld gRYeUn. The WUXVWee cannRW aVVign WhiV UighW WR aYRid Whe SUefeUenWial WUanVfeU WR Pink WR a

cUediWRU, and iW VhRXld nRW be UegaUded aV Valeable SURSeUW\ Rf Whe eVWaWe.

ii. Congress¶s Choice to Designate the Trustee Implies an Exclusive Power
In ZUiWing a VWaWXWe, CRngUeVV ³Va\V in a VWaWXWe ZhaW iW meanV and meanV in a VWaWXWe ZhaW

iW Va\V WheUe.´ CRQQHFWLFXW NDW. BDQN Y. GHUPDLQ, 503 U.S. 249, 254 (1992). In HDUWIRUG

8QGHUZULWHUV, WhiV CRXUW held WhaW an inVXUeU cRXld nRW UecRYeU fURm VecXUed SURSeUW\ fRU

adminiVWUaWiYe e[SenVeV WhaW benefiWed WhaW SURSeUW\ XndeU � 506(c) becaXVe WhaW SRZeU la\ VRlel\
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ZiWh Whe WUXVWee. HDUWIRUG 8QGHUZULWHUV IQV. CR. Y. 8QLRQ PODQWHUV BDQN, N.A., 530 U.S. 1, 6

(2000). SecWiRn 506(c) VWaWeV WhaW ³Whe WUXVWHH ma\ UecRYeU fURm SURSeUW\ VecXUing an allRZed

VecXUed claim.´ (emShaViV added), 11 U.S.C. � 506(b). ThiV CRXUW held WhaW XndeU Whe Slain

langXage Rf Whe We[W, Rnl\ Whe WUXVWee ZaV emSRZeUed WR Wake WhaW acWiRn, UeaVRning WhaW ³[Z]heUe

a VWaWXWe nameV Whe SaUWieV gUanWed [Whe] UighW WR inYRke iWV SURYiViRnV VXch SaUWieV Rnl\ ma\ acW.´

HDUWIRUG 8QGHUZULWHUV IQV. CR. 530 U.S. aW 6 (TXRWing 2A N. SingeU, SXWheUland Rn SWaWXWRU\

CRnVWUXcWiRn � 47.23 S. 217 (5Wh ed. 1992)). When CRngUeVV VSecificall\ deVignaWeV Whe WUXVWee aV

Whe SaUW\ emSRZeUed WR Wake an acWiRn cUeaWed b\ Whe BankUXSWc\ CRde, Whe ³SURSeU infeUence´ iV

WhaW Whe WUXVWee iV Whe RQO\ SaUW\ emSRZeUed WR inYRke Whe SURYiViRn. HDUWIRUG 8QGHUZULWHUV IQV.

CR. 530 U.S. aW 6. The SXSUeme CRXUW nRWed WhaW Whe bXUden Rf SeUVXading Whe cRXUW RWheUZiVe

ZRXld be ³e[ceSWiRnall\ heaY\.´ IG aW 9.

If CRngUeVV inWended fRU Whe acWiRn WR be bURadl\ aYailable, Whe\ ZRXld haYe aXWhRUi]ed

Whe SURYiViRn b\ XVing geneUal langXage, aV Whe\ haYe elVeZheUe in Whe CRde. HDUWIRUG

8QGHUZULWHUV IQV. CR., 530 U.S. aW 7. FRU e[amSle, VecWiRn 502(a) allRZV a claim XnleVV ³a SaUW\

in inWeUeVW RbjecWV´ and VecWiRn 503(b)(4) allRZV fRU ³an enWiW\´ WR file a UeTXeVW fRU Sa\menW. IG.

CRngUeVV dReV nRW need WR e[SUeVVl\ VWaWe WhaW Whe acWiRn iV aYailable WR ³RQO\ Whe WUXVWee´ in RUdeU

WR gUanW an e[clXViYe SRZeU WR Whe WUXVWee aV Whe VRle named SaUW\. IG aW 8. CRnViVWenW ZiWh WhiV

CRXUW¶V inWeUSUeWaWiRn Rf Whe Slain langXage Rf Whe VWaWXWe, Whe SRZeU WR aYRid and UecRYeU

SUefeUenWial WUanVfeUV XndeU VecWiRn 547 and 550 aUe beVWRZed Rnl\ XSRn Whe WUXVWee and cannRW

be VRld WR EcliSVe aV SURSeUW\ Rf Whe eVWaWe.

iii. The Trustee Serves a Unique and Important Function in the Bankruptcy
Process

ThiV CRXUW nRWed in HDUWIRUG 8QGHUZULWHUV WhaW Whe facW WhaW Whe VRle named SaUW\ in Whe

VWaWXWe iV Whe WUXVWee, ZhR VeUYeV a ³XniTXe URle in Whe bankUXSWc\ SURceeding,´ makeV iW enWiUel\
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SlaXVible WhaW CRngUeVV inWended WR SURYide Whe SRZeU WR Whe WUXVWee aW Whe e[clXViRn Rf RWheUV.

HDUWIRUG 8QGHUZULWHUV IQV. CR. 530 U.S. aW 7. The BankUXSWc\ CRde giYeV WUXVWeeV VSecial

SRZeUV WR fXlfill WheiU SUimaU\ dXW\ Rf aVVembling Whe debWRU'V aVVeWV fRU Whe benefiW Rf Whe eVWaWe.

SHH 11 U.S.C. �704; IQ UH MFGXLUN, 414 B.R. 878, 879 (BankU. N.D.Ga., 2009). A ChaSWeU 7

TUXVWee iV aSSRinWed and WUained b\ Whe UniWed SWaWeV TUXVWee SXUVXanW WR ceUWain TXalificaWiRnV

and iV chaUged ZiWh bURad Uanging fidXciaU\ dXWieV WR bRWh cUediWRUV and Whe debWRU. SHH 11 U.S.C.

� 704(a)(1). A cUediWRU dReV nRW haYe Whe TXalificaWiRnV, WUaining RU cRUUeVSRnding dXWieV Rf a

WUXVWee and WhXV iV nRW affRUded Whe Vame SRZeUV. SHH IQ UH MFGXLUN, 414 B.R. aW 879. IW fRllRZV

WhaW CRngUeVV ZRXld gUanW an e[clXViYe SRZeU WR Whe WUXVWee aV a neXWUal and indeSendenW SaUW\ WR

bUing acWiRnV WhaW e[iVW e[clXViYel\ XndeU Whe BankUXSWc\ CRde.3 Eli]abeWh WaUUen & Ja\ L.

WeVWeUbURRk, SHOOLQJ WKH 7UXVWHH'V PRZHUV, AM. BANKR.INST. J., SeSWembeU 2004 aW 2 (³The

WUXVWee iV YiVibl\ Whe cRXUW-aSSRinWed UeSUeVenWaWiYe Rf cUediWRUV, bXW a bX\eU iV jXVW anRWheU

Velf-inWeUeVWed SaUW\.´) TheVe indeSendenW SRZeUV Rf Whe WUXVWee aUe analRgRXV WR ³Whe SRZeU Rf a

SXblic Rfficial WR caUU\ RXW YaUiRXV UeVSRnVibiliWieV in a UeSUeVenWaWiYe caSaciW\.´ IQ UH

C\EHUJHQLFV CRUS., 226 F.3d aW 244. JXVW aV Whe WUXVWee cRXld nRW cRnWUacWXall\ gUanW Whe UighW WR

inYeVWigaWe Whe debWRUV financialV WR an RXWVide SaUW\-- eYen if iW ZeUe WR maWeUiall\ benefiW Whe

eVWaWe- Whe WUXVWee cannRW cRnWUacWXall\ gUanW EcliSVe Whe aXWhRUiW\ WR indeSendenWl\ SXUVXe a

SUefeUence acWiRn againVW Pink. IQ UH FHULQJD, 376 B.R. aW 624 (BankU. W.D.Mich., 2007) (³The

aYRiding SRZeUV aUe nRW µSURSeUW\¶ bXW a VWaWXWRUil\ cUeaWed SRZeU WR UecRYeU SURSeUW\´).

3 CRngUeVV haV VSecificall\ gUanWed a DebWRU-in-SRVVeVViRn in Whe ChaSWeU 11 cRnWe[W all Rf Whe SRZeUV and dXWieV Rf
Whe TUXVWee, ZiWh limiWed e[ceSWiRnV. SHH 11 U.S.C. � 1107(a). ThiV facW dReV nRW VXSSRUW an aUgXmenW WhaW Whe WUXVWee
can e[Sand hiV RZn SRZeU WR RWheU SaUWieV WhURXgh cRnWUacW ZheUe CRngUeVV haV gUanWed an e[clXViYe SRZeU WR Whe
WUXVWee aV fidXciaU\ Rf Whe eVWaWe.
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C. Policy Reinforces the Interpretation that Avoidance Powers Under
Section 547 Should Not be Saleable Property of the Estate

The bankUXSWc\ V\VWem VWill SURmRWeV meUiWRUiRXV SUefeUence acWiRnV WR be bURXghW fRU Whe

benefiW Rf Whe eVWaWe, ZiWhRXW allRZing Whe Vale Rf Whe UighW WR bUing WhaW acWiRn WR RXWVide SaUWieV.

The WUXVWee, aV a neXWUal fidXciaU\, haV Whe diVcUeWiRn WR bUing SUefeUence acWiRnV WR benefiW Whe

eVWaWe. If Whe WUXVWee ZeUe WR YiRlaWe hiV fidXciaU\ dXWieV, RU find himVelf RWheUZiVe Xnable WR bUing

Whe acWiRn, Whe SXSUeme CRXUW in HHQ HRXVH VSecificall\ lefW RSen Whe SRVVibiliW\ Rf deUiYaWiYe

VWanding fRU RWheUV WR bUing acWiRnV Rn behalf Rf Whe eVWaWe eYen ZheUe Whe CRde menWiRnV Rnl\

Whe WUXVWee.4 AV Whe CRXUW nRWed, WheUe iV nR analRg\ beWZeen Veeking SeUmiVViRn fURm

bankUXSWc\ cRXUW WR SXUVXe a SaUWicXlaU claim RQ EHKDOI RI WKH HVWDWH, and aVVeUWing WhaW WhaW UighW

can be VRld and bURXghW indeSendenWl\ b\ an RXWVide SaUW\. ³[T]he bankUXSWc\ cRXUW Sla\V a YiWal

gaWekeeSeU URle in deWeUmining ZheWheU deUiYaWiYe VWanding iV aSSURSUiaWe in a giYen caVe,

gUanWing VWanding Rnl\ ZheUe ceUWain cRndiWiRnV e[iVW and SUeUeTXiViWeV aUe meW.´ IQ UH BDOWLPRUH

EPHUJHQF\ SHUYLFHV II, CRUS., 432 F.3d 557, 562 (4Wh CiU. 2005), IQ UH GLEVRQ GURXS, IQF., 66

F.3d 1436 (6Wh CiU. 1995). TR RffeU cRnWURl Rf SUefeUence acWiRnV WR Whe higheVW biddeU XndeUmineV

Whe V\VWem VeW in Slace fRU ma[imi]ing Whe eVWaWe.

The Vale Rf aYRidance acWiRnV WR RXWVide biddeUV delegiWimi]eV Whe bankUXSWc\ V\VWem b\

RSening XS Whe SRWenWial fRU UeWaliaWRU\ claimV. AYRidance acWiRnV e[iVW XndeU Whe bankUXSWc\

cRde WR benefiW Whe eVWaWe and aUe bURXghW b\ Whe WUXVWee aV a neXWUal UeSUeVenWaWiYe Rf Whe

bankUXSWc\ V\VWem. The WUXVWee VeUYeV aV a neXWUal and indeSendenW SaUW\, chaUged ZiWh bURad
4 HDUWIRUG 8QGHUZULWHUV, 530 U.S. aW 13, n. 5. ³We dR nRW addUeVV ZheWheU a bankUXSWc\ cRXUW can allRZ RWheU
inWeUeVWed SaUWieV WR acW in Whe WUXVWee'V VWead in SXUVXing UecRYeU\ XndeU � 506(c). Amici AmeUican InVXUance
AVVRciaWiRn and NaWiRnal UniRn FiUe InVXUance CR. dUaZ RXU aWWenWiRn WR Whe SUacWice Rf VRme cRXUWV Rf allRZing
cUediWRUV RU cUediWRUV' cRmmiWWeeV a deUiYaWiYe UighW WR bUing aYRidance acWiRnV Zhen Whe WUXVWee UefXVeV WR dR VR,
eYen WhRXgh Whe aSSlicable CRde SURYiViRnV, Vee 11 U.S.C. �� 544, 545, 547(b), 548(a), 549(a), menWiRn Rnl\ Whe
WUXVWee. See, e.g., In Ue GibVRn GURXS, Inc., 66 F.3d 1436, 1438 (C.A.6 1995). WhaWeYeU Whe YalidiW\ Rf WhaW SUacWice,
iW haV nR analRgRXV aSSlicaWiRn heUe, Vince SeWiWiRneU did nRW aVk Whe WUXVWee WR SXUVXe Sa\menW XndeU � 506(c) and
did nRW Veek SeUmiVViRn fURm Whe BankUXSWc\ CRXUW WR Wake VXch acWiRn in Whe WUXVWee'V VWead. PeWiWiRneU aVVeUWed an
indeSendenW UighW WR XVe � 506(c), Zhich iV ZhaW Ze UejecW WRda\.´
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Uanging fidXciaU\ dXWieV WR bRWh cUediWRUV and Whe debWRU. SHH 11 U.S.C. � 704(a)(1). TR allRZ Whe

higheVW biddeU Whe SUiYilege WR bUing aYRidance acWiRnV XndeUmineV Whe diVcUeWiRn Rf Whe neXWUal

fidXciaU\ in bUinging VXch claimV and haUmV Whe legiWimac\ Rf Whe V\VWem b\ RSening XS Whe

SRVVibiliW\ Rf abXVe. SHH KUiVWina M.SWangeU, eW. al., EVWaWe AYRidance AcWiRnV: SWand in Whe

TUXVWee¶V ShReV RU BX\ Them? 42-NOV Am. BankU. InVW. J. 20, 56 (2023).

The facWV SUeVenWed heUe illXVWUaWe Whe dangeUV WhaW aUiVe fURm allRZing Whe WUXVWee WR Vell

aYRidance acWiRnV WR YengefXl WhiUd SaUWieV. EcliSVe iV SURSRVing WR bX\ Whe SUefeUenWial claim

againVW Pink fRU $20,000, Whe ma[imXm YalXe Rf Whe claim. IW iV XncleaU if UecRYeU\ Rf Whe fXndV

WUanVfeUUed WR Pink iV eYen SRVVible, aV Whe UecRUd dReV nRW indicaWe WhaW Whe DebWRU ZaV inVRlYenW

aW Whe Wime Rf Whe WUanVfeU. SHH 11 U.S.C. � 547(b)(3). EcliSVe¶V RffeU Rf Whe ma[imXm SRWenWial

YalXe Rf Whe claim iV ecRnRmicall\ XnVRXnd. ThiV iUUaWiRnal deciViRn imSlieV WhaW EcliSVe iV likel\

mRWiYaWed WR bUing WhiV claim againVW Whe DebWRU¶V mRWheU in UeWaliaWiRn againVW Whe DebWRU.

EcliSVe ZaV liYid aW Whe DebWRU Zhen iW leaUned Rf hiV chaUiWable dRnaWiRn Rf bRUURZed fXndV WR

Whe VeWeUanV Rf FRUeign WaUV (R. 7). If EcliSVe ZaV allRZed WR ³bX\´ Whe aYRidance acWiRn fURm

Whe WUXVWee, iW ZRXld allRZ Whem WR Veek UeYenge Rn Whe DebWRU b\ liWigiRXVl\ SXUVXing a claim

againVW hiV mRWheU. SHH IQ UH MHWURSROLWDQ EOHFWULF MDQX. CR., 295 B.R. 7 (BankU. E.D.N.Y.

2003) (den\ing a Vale Rf aYRidance acWiRnV ZheUe Whe Vale ZRXld SURfiW Whe eVWaWe bXW Whe bX\eUV

likel\ Rnl\ inWended WR haUaVV Whe WaUgeWV Rf Whe claimV.) Selling SUefeUence acWiRnV WR cUediWRUV

cRnWUadicWV Whe inWenW Rf VecWiRn 547, Zhich aimV WR emSRZeU Whe WUXVWee WR enVXUe eTXiWable

WUeaWmenW Rf cUediWRUV in bankUXSWc\.
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CONCLUSION

ThiV CRXUW VhRXld affiUm Whe deciViRn Rf Whe ThiUWeenWh CiUcXiW CRXUW Rf ASSealV and hRld

WhaW (1) SRVW-SeWiWiRn, SUe-cRnYeUViRn incUeaVeV in hRme eTXiW\ inXUe WR Whe benefiW Rf Whe debWRU

and (2) SUefeUence acWiRnV SXUVXanW WR VecWiRn 547 and 550 cannRW be VRld b\ Whe WUXVWee aV

SURSeUW\ Rf Whe eVWaWe XndeU Whe Slain langXage Rf Whe BankUXSWc\ CRde.
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