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QUESTIONS PRESENTED 

 

I. Whether 11 U.S.C. § 365(c)(1) permits a debtor in possession to assume an executory 

contract over the objection of the non-debtor party to such contract when applicable 

nonbankruptcy law excuses the non-debtor party from accepting performance from or 

rendering performance to an entity other than the debtor or the debtor in possession. 

 

II. Whether, in a case where a class of claims is proposed to be impaired under a joint, multi-

debtor plan, 11 U.S.C. § 1129(a)(10) requires acceptance from at least one impaired class 

of claims of each debtor or, alternatively, acceptance from one impaired class of claims of 

any one debtor. 
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CORPORATE DISCLOSURE STATEMENT 

 

Pursuant to Supreme Court Rule 29.6, Petitioners disclose the following: 

1. Petitioner Tumbling Dice, Inc. has no parent company, and no publicly held corporation 

owns 10% or more of its stock; 

2. Petitioner Tumbling Dice Atlantic City, LLC, petitioner Tumbling Dice Chicagoland, 

LLC, petitioner Tumbling Dice Detroit, LLC, petitioner Tumbling Dice Lake Tahoe, 

LLC, petitioner Tumbling Dice Las Vegas, LLC, petitioner Tumbling Dice New Orleans, 

LLC, petitioner Tumbling Dice Palm Springs, LLC, and petitioner Tumbling Dice 

Tunica, LLC, are each a wholly-owned subsidiary of TDI and no publicly held 

corporation owns 10% or more of any above mentioned Petitioners stock; and 

3. Petitioner Tumbling Dice Development, LLC is a subsidiary of TDI and no publicly held 

corporation owns 10% or more of its stock.  
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OPINIONS BELOW 

 

In unreported opinions, the Bankruptcy Court for the District of Moot approved Tumbling 

Dice, Inc. and Affiliated Debtors Joint Plan of Reorganization, and the Bankruptcy Appellate Panel 

for the Thirteenth Circuit affirmed the Bankruptcy Court. (R. at 3.)  The Thirteenth Circuit Court 

reversed as to both issues; its opinion is reproduced as the record in this appeal. Id. 

JURISDICTION 

 

The formal statement of jurisdiction is waived pursuant to Competition Rule VIII. 

 

STATUTORY PROVISIONS INVOLVED 

 

 Pertinent statutory and regulatory provisions are reproduced in the Appendix to this brief. 

App., infra, 1A—21A; 1B—32B. 
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STATEMENT OF THE CASE 

 

For over thirty years, Tumbling Dice, Inc. (“TDI”) and its affiliates (collectively, the 

“Debtors”) have owned and operated a major American hospitality conglomerate, providing jobs 

and opportunities throughout their eight resorts and casinos located across the United States. (R. 

at 2–4.) After falling on some difficult times, the Debtors were forced to seek Chapter 11 protection 

in January 2016, in order to get back on their feet so they can continue providing jobs and satisfying 

their liabilities. (R. at 6–7.) However, despite virtually unanimous creditor support, respondent 

Under My Thumb, Inc. (“UMT”), an unsecured creditor holding under 2% of the Debtors’ total 

debt-load, now seeks to single-handedly prevent the Debtors reorganization efforts. (R. at 7–8.) 

TDI is the lead bankruptcy case petitioner, and it operates as a holding company that owns the 

membership interests of its nine wholly owned debtor-subsidiaries. (R. at 4.) One of such debtor-

subsidiaries is Tumbling Dice Development, LLC (“Development”), which serves the limited 

purpose of being the licensee under a non-exclusive software license agreement with UMT, 

“essential” to the Debtors’ ongoing business. (R. at 4–5.) 

 Back in 2008, in an effort to remain competitive, Development contracted with UMT to 

modernize the loyalty program with which TDI’s subsidiaries have rewarded their customers for 

nearly 30 years, Club Satisfaction. (R. at 4.)  Under the new and improved program, TDI tracks 

Club Satisfaction member data through an integrated software system (the “Software”). (R. at 5.) 

TDI agreed to cover 70% of UMT’s cost of developing the Software, pursuant to an unsecured $7 

million promissory note (the “R&D Note”). (R. at 4.) 

TDI’s investment in modernizing Club Satisfaction was a tremendous success for both UMT 

and TDI. (R. at 5–6.)  For TDI, the Software became “an essential part” of its ongoing business. 

(R. at 5.)  UMT benefitted from the relationship through a license agreement with Development 
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(the “Agreement”), which granted Development a non-exclusive license to use the copyrighted 

and patented Software in exchange for a monthly fee calculated based on the amount of spending 

activity by Club Satisfaction members. Id. UMT profited from the Software by licensing similar 

versions to third parties and by receiving higher-than-expected payments under the Agreement due 

to Club Satisfaction’s success and popularity. (R. at 5–6.)  Notably, the Agreement permitted 

Development to “extend the benefits of the Agreement to its affiliated entities” even though they 

were technically not parties to the Agreement. Id. 

 Despite its continued success with the modernized loyalty program and demonstrated 

dedication to the customer experience, the Debtors timely filed voluntary Chapter 11 bankruptcy 

petitions in 2016 after incurring a significant debt-load from a 2011 acquisition by Start Me Up, 

Inc. (“SMU”). Id. As of the petition date, the Debtors owed a syndicated group of lenders (the 

“Lenders”) approximately $2.8 billion but, due to certain covenants in the loan agreement and the 

limited purpose of Development, the Lenders did not require Development to act as a borrower or 

guarantor under the credit facility. (R. at 6.)  The Debtors also owed an estimated $120 million to 

unsecured creditors, including UMT, who was owed over $6 million under the R&D Note. Id. Of 

critical importance, however, the Debtors always remained current with respect to payments under 

the Agreement. (R. at 6.) 

After prolonged negotiations between the Debtors, SMU, the Lenders, the unsecured creditors’ 

committee, and certain other stakeholders (not including UMT), the Debtors announced that a deal 

had been reached and memorialized in a plan support agreement ("PSA”). (R. at 6–7.)  The terms 

of the PSA allowed for the Debtors to restructure most of the secured indebtedness owed to the 

Lenders by agreeing to a lower interest rate and extended payments over twenty years. (R. at 7.)  

As a part of the PSA, SMU was required to inject new capital to fund a 55% distribution to 
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unsecured creditors. In exchange, SMU would be entitled to retain their equity interest in the 

Debtors. Id. Without ever-changing to the Debtors’ corporate structure, the PSA canceled the 

existing shares and membership interests of the Debtors and issued new shares and membership 

interests in the reorganized Debtors. Id. Consistent with the negotiated PSA, the Debtors filed the 

Joint Plan of Reorganization (the “Plan") and disclosure statement in August 2016. (R. at 7.)  The 

Plan was filed jointly, on behalf of all the Debtors and expressly stated that “the Debtors’ estates 

are not being substantively consolidated, and no Debtor is to become liable for the obligations of 

another.” (R. at 7.) 

 The Plan proposed to assume the Agreement under §§ 365 and 1123(b)(2) and provided for a 

pro rata distribution of $66 million (i.e., 55%) to the Debtors’ unsecured creditors. Id. UMT timely 

appealed the confirmation of the Plan by indicating that they objected to the terms of the Plan. (R. 

at 8.)  On the contrary, UMT initially viewed the Plan favorably because it would be allowed to 

continue receiving monthly payments for the use of the Software under the Agreement and because 

“its distribution on account of its unsecured claim greatly exceed[ed] the value of Development’s 

assets.” Id. 

 Notwithstanding, UMT now wishes to derail the entire confirmation of the Plan. (R. at 7–8.)  

Each of TDI and the Operating Debtors had at least one impaired accepting class of creditors. (R. 

at 8.)  Development is the only entity with a class of creditors that refuses to accept the Plan. Id. 

Importantly, Development’s only class of creditors is UMT. Id. UMT argues that its reversal is 

due to a provision by the Plan that Sympathy for the Devil, LP (“SFD”), a private equity group, 

would have receive 51% of the voting shares of reorganized TDI and several seats on the board of 

directors in exchange for funding most of the unsecured distributions to creditors. Id. SFD’s 

portfolio of companies includes a competitor of UMT’s. Id. 
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Debtors respectfully request that this Court vacate the decision by the United States Court of 

Appeals for the Thirteenth Circuit preventing effective reorganization of the Debtors and remand 

the proceeding to the United States Bankruptcy Court for the District of Moot for further 

proceedings in accordance with the opinion of the Supreme Court of the United States.  

SUMMARY OF ARGUMENT 

This Court should allow the Debtors to reorganize pursuant to their virtually universally 

accepted reorganization Plan because: (1) as corroborated by legislative history and sound 

policy, the plain meaning of § 365(c) does not bar a debtor from continuing to perform under 

its prepetition contracts simply because it sought bankruptcy protection in an effort to get back 

on its feet; and (2) and the Code requires § 1129(a)(10) to be applied on a per-plan basis and 

the legislative history further supports Debtors’ assertion. Where an appeal only presents 

questions of law, as is the case for both issues, the entirely non-deferential de novo standard is 

applied. 

The starting point for statutory interpretation is a careful reading of the statutory language. 

Absent a clearly expressed legislative intention to the contrary, the plain language of a statute 

must ordinarily be regarded as conclusive. Notwithstanding, where the literal application of a 

statute would produce a result demonstrably at odds with the intentions of its drafters, the 

intention of the drafters, rather than the strict language, controls. Where the text of the disputed 

provision is ambiguous, the Court must seek guidance from legislative history. Plainly-read, 

the language of § 365(c) is simply inoperable on the Debtors, who only seek to continue 

performing under their prepetition contract exactly as originally bargained for with the 

respondent, in accordance with “applicable law.” The available legislative history corroborates 

that Congress intended what the language of the statute plainly states, to bar the trustee from 
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assuming non-assignable contracts but to allow debtors to continue performing as originally 

promised. Moreover, the alternative reading proposed by the lower court is demonstrably at 

odds with the intentions of the drafters, since it sets § 365(c) insurmountably at war with itself 

and its companion statutory provisions and it contravenes both sound bankruptcy policy and 

clearly-expressed congressional intent. Finally, even if the plain meaning of the statute were 

ambiguous, the legislative history, as well as the overall structure of the Bankruptcy Code and 

the policy considerations underlying bankruptcy and intellectual property law, emphatically 

support the plain meaning interpretation here proposed by the Debtors. Accordingly, under the 

entirely non-deferential de novo standard, the Debtors should be allowed to continue 

performing under their prepetition Agreement, precisely as originally bargained for with the 

respondent. 

Accordingly, under the entirely non-deferential de novo standard, the Court should support 

a per-plan interpretation of § 1129(a)(10) because: (1) the bankruptcy code requires § 

1129(a)(10) to be applied on a per-plan basis; and (2) the legislative history of § 1129(a)(10) is 

corroborated by a per-plan interpretation. Identical to the first issue, any disputes regarding the 

Bankruptcy Code must begin with the language of the statute itself. Section 1129(a)(10) reads: 

(a) The court shall confirm a plan only if all of the following requirements are met: . . . (10) If 

a class of claims is impaired under the plan, at least one class of claims that is impaired under 

the plan has accepted the plan, determined without including any acceptance of the plan by any 

insider. Under the plain language of the statute, only one class of claims that is impaired under 

the plan must accept the plan. On its face, the statute does not apply per-debtor basis. In the 

instant matter, nine impaired classes voted in favor of the plan. Once an impaired class has 
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accepted the plan, § 1129(a)(10) is satisfied as to all debtors because all debtors are being 

reorganized under a joint plan of reorganization.  

Further, nothing in § 1129(a)(10) legislative history suggests, or even remotely implies, that 

Congress intended the statute to be applied on a per-debtor basis. However, dating back to the 

Bankruptcy Act of 1938, i.e., the Chandler Act, modernized bankruptcy law whereby making 

voluntary petitions more attractive to debtors. By far the most sweeping changes were under 

the rehabilitative provisions for business and consumer debtors set forth in Chapters X through 

Chapter 13 of the amended Act. By this act of Congress, the legislature had business debtors in 

mind and provided a forum for such business debtors to seek bankruptcy relief. The per-debtor 

interpretation is improper. Section 1129(a)(10) requires the per-plan interpretation because of 

the plain language and the corroborating legislative history and policy support such a finding.  

ARGUMENT 

 

The facts of this case are undisputed. (R. at 3, fn. 2.) This appeal only presents questions of 

law, which are reviewed de novo. Highmark Inc. v. Allcare Health Mgmt. Sys., Inc., 572 U.S. 559, 

563 (2014).  

I. Section 365(c)(1) Does Not Preclude a Debtor in Possession from Assuming a Non-

Exclusive Intellectual Property License. 

The first issue before this Court is whether Section 365(c) allows a debtor in possession to 

assume a non-exclusive intellectual property license absent nondebtor consent. The great 

majority of courts that have considered this issue have answered in the affirmative, broadly 

adhering to the so-called “actual test”; yet the circuit courts remain split, as some courts have 

answered this question in the negative, broadly adhering to the so-called “hypothetical test.” 

In re Footstar, Inc., 323 B.R. 566, 569 (Bankr. S.D.N.Y. 2005); accord. Perlman v. Catapult 
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Entm't (In re Catapult Entm't), 165 F.3d 747, 749 n.2 (9th Cir. 1999). This binary division is 

deceiving, however, because the opinions diverge widely in rationale. See e.g., In re W. 

Elecs., Inc., 852 F.2d 79, 83 (3d Cir. 1988) [hereinafter West] (developing the hypothetical 

test based fatally on the overruled premise that, “in the context of the assumption and 

assignment of executory contracts, a solvent contractor and an insolvent debtor in possession 

going through bankruptcy are materially distinct entities.”); In re Footstar, Inc., 323 B.R. at 

569–571 (answering the question in the affirmative, yet not fully adhering to any circuit court 

decision); In re Hernandez, 287 B.R. 795, 808 (Bankr. D. Ariz. 2002) (unsatisfied with, but 

bound by, the hypothetical test, holding that the issue of assumption under Section 365(c) 

could be avoided under the “ride through” doctrine). 

The two circuit courts ever to have explicitly followed West have further explained that, 

while the available legislative history and sound bankruptcy policy may both point toward the 

adoption of the actual test, they are bound to rule otherwise based exclusively on what they 

interpret to be the plain meaning of the statute. See e.g., Perlman v. Catapult Entm't, 165 F.3d 

747, 753–54 (9th Cir. 1999). Unfortunately, however, despite their admirable zeal to give 

effect to the plain language of § 365, these courts fatally misread the statute in a surprising 

number of critical ways. See In re Footstar, Inc., 323 B.R. at 570–74. 

Therefore, this Court should side with the majority of courts that have ruled on this issue 

and allow the Debtors to assume their license, because (1) the plain meaning of the statute 

unambiguously supports this holding; (2) the legislative history corroborates what the statute 

plainly states; (3) sound bankruptcy and intellectual property law policy harmonize perfectly 

with the plain meaning of the statute; (4) the lower court’s reading of the statute leads to an 
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absurd result necessitating reliance on extratextual considerations; and (5) even if the plain 

meaning were ambiguous, extratextual considerations still favor assumption. 

A. The plain meaning of Section 365(c)(1) does not bar a debtor in possession from 

assuming a non-exclusive intellectual property license. 

The plain meaning of § 365(c)(1) does not bar a debtor in possession from assuming a non-

exclusive intellectual property license. The starting point for statutory interpretation is a 

careful reading of the statutory language. See United States v. Ron Pair Enters., Inc., 489 U.S. 

235, 241 (1989). Section 365(c) states in relevant part: 

“The trustee may not assume or assign any executory contract … of the debtor … 

if- (1)(A) applicable law excuses a party, other than the debtor, to [such executory 

contract] from accepting performance from or rendering performance to an entity 

other than the debtor or the debtor in possession …; and (B) such party does not 

consent to such assumption or assignment….” 

11 U.S.C. § 365(c)(1) (2018). 

The lower court’s decision myopically focuses on the conjunction connecting the verbs 

“assume” and “assign” in the statute, overlooking the critical language for the plain meaning 

analysis. See R. at 10. While § 365(c)(1) plainly bars “[t]he trustee” from assuming or 

assigning a nondelegable contract, the provision makes no reference to the debtor in 

possession as being barred from so doing. 11 U.S.C. § 365(c)(1) (2018). Thus, any limitation 

on the debtor in possession stemming from § 365(c)(1) must instead arise by operation of § 

1107(a). In re Footstar, Inc., 323 B.R. at 576; see 11 U.S.C. § 1107(a) (2018). 

Section 1107(a) provides in relevant part that, “subject to any limitations on a trustee … a 

debtor in possession shall have all the rights … and powers, and shall perform all the 

functions and duties … of a trustee serving in a case under this chapter.” 11 U.S.C. § 1107(a) 

(2018). The oversight by the lower court occurs when it reads into § 1107(a) an equation of 

trustee with debtor in possession, even though a plain reading of the statute readily reveals 
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such conclusion to be inaccurate. See 11 U.S.C. § 1107(a) (2018). In fact, simply changing 

the term “trustee” in § 365(c)(1) to “debtor in possession” defies the plain meaning of the 

statute as written by Congress and would suffer from precisely the kind of judicial legislation 

problem that the lower court is so zealously determined to prevent. See NLRB v. Bildisco & 

Bildisco, 465 U.S. 513, 517 n.2 (1984) (Explaining that, by a plain reading of § 1107(a), the 

term “debtor in possession” is not interchangeable with the term “trustee” under the 

Bankruptcy Code, but that, with respect to the narrow provision then before the Court, the 

provision was to apply to a debtor in possession as it was explicitly indicated to apply to the 

trustee); In re Footstar, Inc., 323 B.R. at 573 (explaining that a mere substitution of “debtor 

in possession” for “trustee” in § 365(c) not only departs from the plain meaning of the statute, 

but it also fails to illuminate how the limitations set forth by Congress in that provision are to 

be applied to debtors in possession). 

Thus, contrary to the lower court’s oversimplification, at least the most basic level of 

critical thinking is actually required to determine whether and how substantive limitations on 

the trustee may be applied to a debtor in possession by operation of § 1107(a). See Bildisco, 

465 U.S. at 517 n.2. At least one of the circuit courts supporting the lower court’s position has 

shown its ability to effectuate this essential modicum of critical thinking in analogous cases. 

See e.g., Maurice Sporting Goods v. Maxway Corp. (In re Maxway Corp.), 27 F.3d 980, 982-

83 (4th Cir. 1994). In Maxway, the Fourth Circuit examined § 546(a) of the Bankruptcy Code, 

which at the time read: “An action or proceeding under [§§] 544, 545, 547, 548, or 553 of this 

title may not be commenced after the earlier of – (1) two years after the appointment of a 

trustee under [§§] 702, 1104, 1163, 1302, or 1202 of this title; or (2) the time the case is 

closed or dismissed.” 11 U.S.C. § 546(a) (1992) (emphasis added); Maxway, 27 F.3d at 982-
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83. The issue presented to that court was whether, when a debtor was in possession of the 

Chapter 11 estate, the two-year statute of limitations for bringing avoidance actions began to 

run upon the “appointment of a debtor in possession,” as the overly simplistic application of § 

1107 now proposed by the same court would suggest. See id. at 982. The court sided with 

“the overwhelming majority of bankruptcy and district courts” in concluding that “the 

language of § 546(a)(1) [was] plain [in providing] that the two-year statute of limitations for 

bringing an avoidance action does not begin to run until the appointment of one of the 

trustees specified in § 546(a)(1),” instead of upon the filing of the bankruptcy petition as 

argued by those who favored the “appointment of the debtor in possession” interpretation. Id. 

at 982, 984 (emphasis added). The court concluded, much in line with what we urge the Court 

to conclude here, that “[a]pplication of the plain language … in Chapter 11 cases would not 

produce an absurd result, nor is it inconsistent with the language of or contrary to the 

legislative history of § 1107(a). And [our] interpreti[on] is consistent with the statutory 

scheme … without causing undue prejudice to [nondebtor parties].” See id. at 984. 

Examining the plain meaning of the narrow provision here at bar, it is apparent that the 

substantive limitation in § 365(c)(1) becomes operative only “if” the nondebtor is excused by 

applicable law from further contractual relations with “an entity other than the debtor or the 

debtor in possession.” 11 U.S.C. § 365(c)(1) (2018) (emphasis added). Since the trustee is an 

entity other than the debtor or the debtor in possession by operation of the Bankruptcy Code, 

it follows plainly from reading the statute that § 365(c) operates to bar the trustee from 

assuming or assigning contracts without nondebtor consent.  
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See In re Footstar, Inc., 323 B.R. at 573. In stark contrast, however, since mere assumption 

by a debtor in possession (without assignment) would not compel the nondebtor to accept 

performance from or render performance to "an entity other than” the debtor in possession, § 

365(c)(1) is plainly inoperative on debtors who simply seek to continue performing under 

their prepetition contract exactly as originally bargained for with the nondebtor, in 

accordance with “applicable law”; and § 1107(a) simply does not have the power to change 

that. See Id. at 576; Maxway, 27 F.3d at 982-83. 

Both the Bankruptcy Code and this Court further support this conclusion. See 11 U.S.C. § 

1101 (2018); Bildisco, 465 U.S. at 528; Lane & Bodley Co. v. Locke, 150 U.S. 193, 196 

(1893). Unlike § 1107, for instance, which never establishes an equivalence between the 

trustee and a debtor in possession, § 1101 explicitly states in relevant part that, “In this 

chapter – (1) ‘debtor in possession’ means debtor….” 11 U.S.C. § 1101 (2018) (emphasis 

added) (demonstrating the ability by Congress to plainly establish equality where it actually 

means to do so). Similarly, this Court provided in Lane that even the rule against assignability 

of nonexclusive intellectual property licenses is not without flexibility where the identity of 

the assignee is not materially different to that of the original assignor. Lane, 150 U.S. at 196 

(holding that where a partnership was reformed as a corporation, the partnership’s 

nonexclusive license passed to the newly formed entity; the Court supported its reasoning 

with a ruling by a lower court holding that “a license, though not usually transferable, is 

transmissible by succession to a corporation formed by the union of two licensees succeeding 

to the obligations of both, for the reason that the consolidated company is the successor rather 
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than the assignee of the original companies.”); accord. 7 Collier Bankruptcy Practice Guide P 

126.04[2][d][ii] (2019).  

Moreover, in its previous analysis of § 365, this Court concluded that the debtor in 

possession is “the same ‘entity’ which existed before the filing of the bankruptcy petition but 

empowered by virtue of the Bankruptcy Code to deal with its contracts and property in a 

manner it could not have employed absent the bankruptcy filing.” Bildisco, 465 U.S. at 528 

(emphasis added). “Obviously,” this Court expanded, “if the [debtor in possession] were a 

wholly ‘new entity,’ it would be unnecessary for the Bankruptcy Code to allow it to reject 

executory contracts, since it would not be bound by such contracts in the first place.” Id. 

Accordingly, since the debtor in possession is the same entity as the prepetition debtor, only 

further empowered to deal with its prepetition contracts, the debtor in possession’s ability to 

continue performing postpetition under the same terms originally contracted by the parties 

prepetition is in no way encumbered by the plain meaning of § 365(c). See id.; see also 

Mission Prod. Holdings v. Tempnology, LLC, 139 S. Ct. 1652, 1663 (2019) (“A debtor’s 

property does not shrink by happenstance of bankruptcy ….”); 3 Collier on Bankruptcy P 

365.07[1][d][ii] (16th ed. 2019) (“for purposes of determining whether a debtor in possession 

may assume contracts that would not be assignable under nonbankruptcy law, the debtor in 

possession may be treated as the same entity as the debtor, entitled to assume the contract.”). 

B. The plain meaning of Section 365(c) is corroborated by the statute’s legislative 

history. 

 

The plain meaning of § 365(c) is corroborated by the statute’s legislative history. Absent a 

“clearly expressed legislative intention to the contrary,” the plain language of a statute must 

ordinarily be regarded as conclusive. Albernaz v. United States, 450 U.S. 333, 336 (1981) 

(citing Consumers Product Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). 
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The available legislative history is as conclusive as they come, for, in connection with a 

proposed amendment to § 365(c) in the Technical Amendments Act of 1980, Congress issued 

a report stating that “[t]his amendment makes it clear that the prohibition against a trustee's 

power to assume an executory contract does not apply where it is the debtor that is in 

possession and the performance to be given or received under a personal service contract will 

be the same as if no petition had been filed….” H.R. Rep. No. 96-1195, at 52 (1980) 

(emphasis added). The proposed amendment attempted to make the indicated Congressional 

intent plain by fixing § 365(c)(1)(A) to read “an entity other than the debtor or the debtor in 

possession” where it originally read “the trustee.” Id. at 57. This amendment was enacted, 

exactly as originally proposed, in the Bankruptcy Amendments and Federal Judgeship Act of 

1984 (“BAFJA”). Pub. L. No. 98-353, 98 Stat. 333, § 362(a) (1984); see 3 Collier on 

Bankruptcy P 365.07[1][d][ii] (16th ed. 2019) (“there seems to be little reason for the 

amendment unless there was an intention to permit a debtor in possession to assume 

otherwise nonassignable contracts.”) 

BAFJA was enacted in 1984 “primarily to rectify [a] constitutional crisis … and to address 

[a Supreme] Court decision regarding the rejection of collective bargaining agreements….” In 

re Cardinal Indus., 116 B.R. 964, 978 (Bankr. S.D. Ohio 1990). But Congress also used this 

“opportunity to incorporate several other acts… ,many of which had been pending in 

Congress for a few years but lacked the impetus to be enacted.” Id. The Technical 

Amendments Act of 1980 is precisely one of such acts, seeking to "correct technical errors, 

clarify and make minor, substantive changes" to the Bankruptcy Reform Act of 1978. Id. 

(quoting H.R. Rep. No. 1195, to accompany S. 658, 96th Cong., 2d Sess. (1980)). Given the 

urgency with which BAFJA was passed, there is no authoritative legislative history for it; 
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therefore, the Technical Amendments Act provides the best guidance for interpreting the 

Congressional intent behind § 365. Id. at 978-79. Lastly, while the Technical Amendments 

Act was originally drafted by the Senate, it was the language of the House that eventually was 

adopted by BAFJA in 1984, and the Senate’s approval of the House amendment can be 

inferred from the inclusion of the amendment’s language in subsequent bills drafted and 

passed by the Senate during the interim years. Id. at 979. 

An additional glance into Congress’s intent is found in the legislative history of companion 

provision § 365(n), providing that “[§] 365 was [n]ever intended to be a mechanism for 

stripping innocent licensee[s] of rights.” S. Rep. No. 100-505, pp. 2–4 (1988). Section 365(n) 

deals with the side of the coin opposite to § 365(c), where the debtor in possession is the 

licensor wishing to escape future contractual obligations and the nondebtor party is the 

licensee wishing to continue performing under the contract. See 11 U.S.C. § 365(n) (2018). 

Since “[n]o one disputes [that § 365(n)] came about … [to] ensure the continuation of … 

intellectual property … licensees’ rights” postpetition, this result further elucidates 

Congress’s intent with respect to § 365(c), given the various symmetries between these two 

provisions within the overall structural framework of § 365. See Tempnology, 139 S. Ct. at 

1664; Wachovia Bank, Nat'l Ass'n v. Schmidt, 546 U.S. 303, 315–16 (2006) (“under the in 

pari materia canon of statutory construction, statutes addressing the same subject matter 

generally should be read as if they were one law.” (citations omitted)). Accordingly, the 

available legislative history confirms that Congress intended what the current language of § 

365(c) plainly states, to bar the trustee from assuming non-assignable contracts but to allow 

debtors to continue performing as originally promised. 
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C. The plain meaning of Section 365(c)(1) is in harmony with sound bankruptcy and 

intellectual property law policy. 

The plain meaning of § 365(c)(1) is in perfect harmony with bankruptcy and intellectual 

property law policy. In its recent analysis of § 365, this Court held that “both [§] 365’s text 

and fundamental principles of bankruptcy law command[ed]” its decision to ensure that 

licensees’ prepetition intellectual property rights would survive postpetition. Tempnology, 

139 S. Ct. at 1661 (emphasis added). In acknowledging the importance of the issue at bar, this 

Court similarly noted that allowing the respondent to evade its contractual duties absent 

material breach would contravene “sound bankruptcy policy” by preventing the Debtors from 

continuing to exercise their contractual rights, invariably frustrating the Debtors’ 

reorganization efforts, and providing a preferential windfall to the respondent. See N.C.P. 

Mktg. Grp., Inc. v. BG Star Prods., 556 U.S. 1145, 1146–47 (2009) (reluctantly denying 

certiorari on other grounds, but highlighting the importance of resolving this question). 

It is well established that “the fundamental purpose of reorganization is to prevent a debtor 

from going into liquidation, with an attendant loss of jobs and possible misuse of economic 

resources.” Bildisco, 465 U.S. at 528. This Court has further explained that,  

“[b]y permitting reorganization, Congress anticipated that the business would 

continue to provide jobs, to satisfy creditors' claims, and to produce a return for 

its owners. Congress presumed that the assets of the debtor would be more 

valuable if used in a rehabilitated business than if ‘sold for scrap.’ The 

reorganization effort would have small chance of success, however, if property 

essential to running the business were excluded from the estate. Thus, to facilitate 

the rehabilitation of the debtor's business, all the debtor's property must be 

included in the reorganization estate.” 

United States v. Whiting Pools, 462 U.S. 198, 203 (1983) (citations omitted) (emphasis added). 

Pursuant to these bankruptcy purposes, Congress made the policy determination that 

“executory contracts are valuable assets of the estate, and that except in those relatively rare 
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cases where the realization of their value gives rise to a material prejudice to the contract 

counterparty other than the loss of a prospective windfall, the economic value in such 

contracts should go not to the contract counterparty, but rather to the debtor's community 

generally.” In re Adelphia Communs. Corp., 359 B.R. 65, 73 (Bankr. S.D.N.Y. 2007) 

(emphasis added); accord. In re Toys "R" Us, Inc., No. 17-34665-KLP, 2018 Bankr. LEXIS 

1604, at *5-6 (Bankr. E.D. Va. May 31, 2018); see 11 U.S.C. §§ 365(a), (c), (f) (2018). 

However, when a debtor is barred from assuming its contracts, the nondebtor is granted a 

windfall at the detriment of the debtor’s community. BG Star Prods., 556 U.S. at 1147 (“If 

the debtor is outside of bankruptcy, then the nondebtor does not have the option to renege on 

its agreement; but if the debtor seeks bankruptcy protection, then the nondebtor obtains the 

power to reclaim -- and resell at the prevailing, potentially higher market rate -- the rights it 

[had already] sold to the debtor.”). 

Moreover, “[t]he theme of the Bankruptcy Act is ‘equality of distribution’ (Sampsell v. 

Imperial Paper Corp., 313 U.S. 215, 219)[,] if one claimant is to be preferred over others, the 

purpose should be clear from the statute.” Nathanson v. NLRB, 344 U.S. 25, 29 (1952) 

(emphasis added); accord. Howard Delivery Serv. v. Zurich Am. Ins. Co., 547 U.S. 651, 667–

68 (2006) (“provisions allowing preferences must be tightly construed … Any doubt 

concerning the appropriate characterization … is best resolved in accord with the Bankruptcy 

Code's equal distribution aim. We therefore reject the expanded interpretation [the nondebtor] 

invites [u]nless and until Congress otherwise directs ….”). Therefore, in line with this Court’s 

previous holdings, § 365(c) is but a narrow carveout, whereby, "sensitive to the rights of the 

nondebtor party," the bankruptcy court must focus on the performance to be rendered by the 

debtor in possession with a view to ensuring that the nondebtor party will receive "the full 



 17 

benefit of [its] bargain." Institut Pasteur v. Cambridge Biotech Corp., 104 F.3d 489, 493 (1st 

Cir. 1997) (citing S. Rep. No. 989, 95th Cong., 2d Sess. 59 (1978), reprinted in 1980 

U.S.C.C.A.N. 5787, 5845); Nathanson, 344 U.S. at 29. 

Consistent with bankruptcy law, intellectual property law is also concerned with economic 

success, as realized through the protection of incentives for creativity and invention. See 

Everex Systems, Inc. v. Cadtrak Corp. (In re CFLC, Inc.), 89 F.3d 673, 679 (9th Cir. 1996); 

Harris v. Emus Records Corp., 734 F.2d 1329, 1334 (9th Cir. 1984). Notwithstanding, 

intellectual property antiassignment provisions do not prevent a license from effectively 

falling in the hands of a competitor of the licensor, because the sale of stock of a licensee to 

another company does not constitute an assignment of the license agreement. See 7 Collier 

Bankruptcy Practice Guide P 126.04[2][d][ii] (2019). In fact, licensors who want to fully 

protect themselves from their intellectual property winding up in the hands of a competitor 

must do so through a “change of control” provision that allows the licensor to terminate the 

contract if a majority of the stock in the licensee changes hands. Id.; see VDF 

FutureCeuticals, Inc. v. Stiefel Labs., Inc., 792 F.3d 842, 846 (7th Cir. 2015); Institut Pasteur, 

104 F.3d at 494. Hence, the crippling result that would obtain if the plain meaning of § 365(c) 

were to be contravened is met with not a single good argument for so doing. See BG Star 

Prods., 556 U.S. at 1146–47 (contrasting the myriad policy concerns of the hypothetical test 

with the fact that the plain meaning interpretation herein advocated would prevent the 

“engendering [of] unwise policy.”). In fact, assumption of the contract by the debtor does not 

materially prejudice the nondebtor, since it does not take away any right from the licensor that 

it would have otherwise enjoyed outside bankruptcy. See In re Adelphia Commc’ns. Corp., 

359 B.R. 73; 3 Collier on Bankruptcy P 365.07[1][d] (16th ed. 2019) (“This approach is 
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troubling, as it may prevent a debtor in possession from being able to reorganize under 

circumstances that do not adversely affect the other party to the contract.”). 

Here, the agreed-upon responsibilities that the respondent now seeks to evade are vital to 

the Debtors’ ongoing business operations, and the Debtors have always performed under the 

contract as originally agreed. R. at 5–6. So, preventing assumption by the Debtors would 

completely violate the “fundamental purpose of reorganization” by: robbing the Debtors of 

their prepetition contractual rights despite having performed in every way and at every time 

under the contract; forcing the Debtors to liquidate, with the attendant loss of jobs and misuse 

of economic resources, resulting from the essential nature of the Software for the Debtors’ 

ongoing business; and providing a preferential windfall to the respondent at the devastating 

detriment of other creditors, the Debtors, the Debtors’ employees, and the Debtors’ 

stakeholders. See BG Star Prods., 556 U.S. 1147; Bildisco, 465 U.S. at 528; Whiting Pools, 

462 U.S. at 203. 

Furthermore, “with its Agreement being assumed, and its distribution on account of its 

unsecured claim greatly exceeding the value of Development’s assets, Under My Thumb 

initially viewed the Plan favorably.” R. at 7. In fact, the exclusive reason the respondent 

alleges for trying to evade its contractual responsibilities does not at all pertain to 

assignability but to a reasonably foreseeable “change of control”; only the former can be 

argued to fall within the scope of § 365(c), the latter relates to a separate issue in no way 

altered by the statute at bar. See 7 Collier Bankruptcy Practice Guide P 126.04[2][d][ii] 

(2019); see also 3 Collier on Bankruptcy P 365.07[1][d][ii] (16th ed. 2019) (“if all of the 

stock of the debtor … had been purchased by a third party, which then took control of the 

debtor, the [nondebtor] should not have been able to terminate the contract based on an 
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assignment, because the contract itself would not have been assigned … Thus, there is little 

reason to bar the debtor in possession from assuming the contract.”). In other words, with 

assumption by the Debtors, the respondent here continues to receive the “full benefit of its 

prepetition bargain,” entirely removing the Debtors’ assumption of the contract from the 

narrow carveout to § 365(f) provided in § 365(c), and barring the respondent from the 

unfounded preferential treatment it seeks. See Nathanson, 344 U.S. at 29; Institut Pasteur, 

104 F.3d at 493. Accordingly, the plain meaning of § 365(c)(1) could not be more in line with 

bankruptcy and intellectual property policy. 

D. The lower court’s interpretation of Section 365(c) leads to an absurd result 

necessitating reliance on extratextual considerations that favor assumption. 

The lower court’s interpretation of § 365(c) leads to an absurd result that would 

nonetheless necessitate reliance on extratextual considerations favoring assumption. Where 

the “literal application of a statute will produce a result demonstrably at odds with the 

intentions of its drafters, … the intention of the drafters, rather than the strict language, 

controls.” Ron Pair, 489 U.S. at 242 (citations omitted). This Court has elaborated further that 

“[w]hen [the plain] meaning has led to absurd or futile results … this Court has 

looked beyond the words to the purpose of the act. Frequently, however, even 

when the plain meaning did not produce absurd results but merely an 

unreasonable one ‘plainly at variance with the policy of the legislation as a whole’ 

this Court has followed that purpose, rather than the literal words. When aid to 

construction of the meaning of words, as used in the statute, is available, there 

certainly can be no ‘rule of law’ which forbids its use, however clear the words 

may appear on ‘superficial examination.’ The interpretation of the meaning of 

statutes, as applied to justiciable controversies, is exclusively a judicial function. 

This duty requires one body of public servants, the judges, to construe the 

meaning of what another body, the legislators, has said. Obviously there is danger 

that the courts' conclusion as to legislative purpose will be unconsciously 

influenced by the judges' own views or by factors not considered by the enacting 

body. A lively appreciation of the danger is the best assurance of escape from its 

threat but hardly justifies an acceptance of a literal interpretation dogma which 



 20 

withholds from the courts available information for reaching a correct 

conclusion.” 

United States v. Am. Trucking Ass'ns, 310 U.S. 534, 543-44 (1940). 

The lower court’s reading of § 365(c) is absurd in three ways: it is entirely inconsistent 

with the well-established purposes of the Bankruptcy Code, it sets § 365(c) insurmountably at 

war with itself and its companion statutory provisions, and it is demonstrably at odds with 

clearly expressed congressional intent. See Institut Pasteur, 104 F.3d at 493; contra RCI 

Tech. Corp. v. Sunterra Corp. (In re Sunterra Corp.), 361 F.3d 257, 265 (4th Cir. 2004). 

What renders the aforementioned complete disconnect between the purposes of bankruptcy 

and the lower court’s proposed interpretation of the statute patently absurd is that a debtor 

seeking Chapter 11 protection would be denied a right it held prepetition exclusively by 

reason of filing bankruptcy, while the nondebtor would be handed a preferential windfall in 

excess of its prepetition “applicable law” rights, to the ultimate sacrifice of all other 

stakeholders and for no single good reason. See Ralph Brubaker, Assumption of 

Nonassignable Executory Contracts: Herein of Ambiguous “Applicable Law,” Meaningless 

Statutory Amendments, and an Absurd View of the Absurd, 24 BANKR. L. LETTER 10, Oct. 

2004, at 10 [hereinafter Brubaker]; c.f. BG Star Prods., 556 U.S. at 1147. What is even 

worse, the lower court’s proposed interpretation would vest the nondebtor with an 

unprecedented extortive power that would unnecessarily impair, if not completely destroy, a 

debtor’s opportunity to reorganize. See American Bankruptcy Institute Commission to Study 

the Reform of Chapter 11, 2012-2014 Final Report and Recommendations 122, 124 (2014) 

(citing David R. Kuney, Intellectual Property in Bankruptcy Court: The Search for a More 

Coherent Standard in Dealing with a Debtor’s Right to Assume and Assign Technology 

Licenses, 9 AM. BANKR. INST. L. REV. 593 (2001)). 
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As if this level of absurdity were not enough, the lower court’s proposed interpretation 

would set § 365(c) at war with itself and its companion statutory provisions. See e.g., In re 

Cardinal Indus., 116 B.R. at 978. This Court has repeatedly highlighted its “cardinal” duty to 

give effect to every clause and word of a statute, so as to prevent insignificant or superfluous 

language “in any setting”, and “especially … when the term occupies [a] pivotal … place in 

the statutory scheme” being interpreted. Duncan v. Walker, 533 U.S. 167, 174 (2001) 

(emphasis added) (citations omitted). Yet, the lower court’s proposal asks this Court to 

disregard what are probably the two most “pivotal” phrases plainly written by Congress 

directly into § 365(c): “or assign” and “or the debtor in possession”; the former would be 

rendered superfluous by § 365(f)’s requirement that assumption be a prerequisite of 

assignment, while the latter would be rendered superfluous by the inclusion of “the debtor” in 

§ 365(c) itself. See 11 U.S.C. § 365(f) (2018); Duncan, 533 U.S. at 174; In re Cardinal 

Indus., 116 B.R. at 978; In re Hartec Enters., Inc., 117 B.R. 865, 872 (Bankr. W.D. Tex. 

1990). The Catapult court, abandoning all sense of internal consistency even within its own 

reasoning, attempted to defend this fatal flaw by arguing for a differential (as between trustees 

and debtors in possession) and extratextual iterative application of § 365(c) that, almost 

comically (were it not for its consequences), still utterly failed to address the surplusage issue 

with respect to the phrase “or the debtor in possession,” given the noted identity between “the 

debtor in possession” and “the debtor.” See Bildisco, 465 U.S. at 528; Catapult, 165 F.3d at 

752; Brubaker, at 8. 

The internal inconsistency of the lower court’s argument further extends to yet a third 

pivotal concept in § 365(c): “applicable law.” In re Cardinal Indus., 116 B.R. at 976–77. As 

even the circuit courts supporting the lower court’s interpretation have acknowledged, “a 
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literal reading of subsection (c)(1) appears to render subsection (f)(1) superfluous.” E.g., 

Sunterra, 361 F.3d  at 267. In addressing this issue, the lower court extends its incongruity by 

subscribing to the dubious and entirely extratextual anlaysis in In re Magness. See 972 F.2d 

689, at 695; Daniel J. Bussel & Edward A. Friedler, The Limits on Assuming and Assigning 

Executory Contracts, 74 AM. BANKR. L.J. 321, 329 (2000) (“The lack of any textual basis for 

this distinction in subsections (c) and (f) has made this a difficult position to articulate and 

defend.”). But the real absurdity obtains when the analysis upon which the lower court relies 

for its argument states that “in determining whether an ‘applicable law’ … falls under [§ 

365(f)], a court must ask why the ‘applicable law’ prohibits assignment. Only if the law 

prohibits assignment on the rationale that the identity of the contracting party is material to 

the agreement will subsection (c)(1) rescue it.” See Catapult, 165 F.3d at 752. But if cases 

where “the identity of the contracting party is material to the agreement” is the distinction 

Congress was trying to make in § 365(c)(1), assumption of an executory contract by a debtor 

in possession would most certainly not be “rescue[d] by [§ 365(c)],” just as advanced by the 

plain meaning analysis presented here by the Debtors. See Bildisco, 465 U.S. at 528; 

Catapult, 165 F.3d at 752. 

Naturally, the reason why the lower court so spectacularly fails to address any of these 

inconsistencies is due to the third level of absurdity resulting from its proposed interpretation 

of the statute: the legislative history of § 365(c) plainly and explicitly states that the words “or 

the debtor in possession” were added to the statute precisely to bar the lower court’s 

misguided interpretation. See supra § I.B. Accordingly, the lower court’s interpretation of § 

365(c) is demonstrably at odds with the intentions of the drafters, and the intention of the 

drafters controls, allowing the Debtors to assume the contract; the lower court’s holding to the 
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contrary truly amounts to “an absurd view of the absurd.” Brubaker, at 10; see Ron Pair, 489 

U.S. at 242. 

E. Even if the meaning of Section 365(c) were ambiguous, the Debtors would still be 

allowed to assume their license. 

Even if the meaning of § 365(c) were ambiguous, the Debtors would still be allowed to 

assume their license. Where the text of the disputed provision is ambiguous, the Court must 

seek guidance from legislative history. Green v. Bock Laundry Mach. Co., 490 U.S. 504, 508-

09 (1989). But the legislative history of § 365, as well as the overall structure of the 

Bankruptcy Code and the policy considerations underlying both bankruptcy and intellectual 

property law, emphatically support the plain meaning interpretation here proposed by the 

Debtors. See supra Parts B–D. 

Also, in the particular case at bar, the license agreement explicitly states that the licensee is 

allowed to “extend the benefits of the Agreement to its affiliated entities,” even though such 

affiliated entities were technically not parties to the original Agreement. R. at 5 (quoting the 

Agreement). Absent a definition of “affiliated entities” in the contract, the Bankruptcy Code 

defines “affiliate” in relevant part as an “entity that operates the business or substantially all of 

the property of the debtor under a lease or operating agreement.” 11 U.S.C. § 101(2) (2018). 

Since the debtor in possession operates the business of the debtor, the respondent actually pre-

consented contractually to extending the benefit of the Agreement to the debtor in possession and 

opted out of “applicable law” otherwise excusing it from accepting or rendering performance 

from or to the debtor in possession, bringing the Debtors’ assumption of the license outside the 

scope of § 365(c). See Oliver v. Rumford Chem. Works, 109 U.S. 75, 82 (1883) (“the instrument 

of license is not one which will carry the right conferred to anyone but the licensee personally, 



 24 

unless there are express words to show an intent to extend the right to an executor, administrator 

or assignee, voluntary or involuntary.”) accord. Murray v. Franke-Misal Techs. Grp., L.L.C. (In 

re Supernatural Foods, L.L.C.), 268 B.R. 759, 804-05 (Bankr. M.D. La. 2001). 

II. Section 1129(a)(10) Only Requires Acceptance From One Impaired Class Under a 

Joint Plan of Reorganization. 

Debtors second issue before this Court is based on an assertion that the Circuit Court erred by 

reversing the BAP and Bankruptcy Court notwithstanding Debtors and related Affiliates whom 

properly prosecuted a joint chapter 11 plan can be crammed down with the consent of a single 

impaired class (i.e., the per-plan interpretation), regardless of UMT as Development’s only 

creditor not having rendered a vote for the Plan. The lower court further erred in interpreting § 

1129(a)(10) as requiring every debtor to satisfy the condition that at least one class of claims that 

is impaired under the Plan vote to accept the plan (i.e., the per-debtor interpretation). However, 

as the Bankruptcy Court properly determined, the per-debtor interpretation is contrary to the 

plain language of the statute as evidence herein. 

Few courts have addressed this specific question, but the majority of courts that have 

addressed the issue have ruled that § 1129(a)(10), the impaired accepting class rule, applies on a 

per-plan basis. To date, three Bankruptcy Courts (In re Charter Communications, 419 B.R. 221 

(Bankr. S.D.N.Y.2009); In re Enron Corp., 2004 Bankr. LEXIS 2549 (Bankr. S.D.N.Y. July 15, 

2004); In re SGPA, Inc., 2001 Bankr. LEXIS 2291 (Bankr. M.D. Pa. Sept. 28, 2001)), and one 

District Court (JPMCC 2007-C1 Grasslawn Lodging, LLC v. Transwest Resort Props. Inc. (In re 

Transwest Resort Props., Inc.), 554 B.R. 894 (D. Ariz. 2016) (hereinafter “Transwest II”), aff'd, 

881 F.3d 724, 729 (9th Cir. 2018)), affirmed by the Ninth Circuit Court of Appeals (hereinafter 

“Transwest III”), an issue of first impression at the Circuit level, held the impaired consenting 
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class requirement of § 1129(a)(10) applied per-plan rather than a per-debtor basis.  The impaired 

accepting class rule codified in § 1129(a)(10) is one of sixteen confirmation requirements for 

which the plan proponent bears the burden of proof; it states in relevant part: “(a) The court shall 

confirm a plan only if all of the following requirements are met . . . (10) If a class of claims is 

impaired under the plan, at least one class of claims that is impaired under the plan has accepted 

the plan, determined without including any acceptance of the plan by any insider.”  11 U.S.C. § 

1129(a)(10) (2018) (emphasis added). See also § 101(31)(B) (2018) (defining “insider”); § 1124 

(2018) (defining “impaired”); § 1126(c) (2018) (defining “accepted”). See e.g., Buffalo Sav. 

Bank v. Marston Enters., Inc. (In re Marston Enters., Inc), 13 B.R. 514, 516-18 (Bankr. 

E.D.N.Y. 1981).  

The application of the impaired accepting class rule is relatively straightforward in a single-

debtor plan. Most large businesses, however, do not operate through a single entity. Thus, when 

a business encounters financial turbulence and seeks relief under title 11, bankruptcy petitions 

must typically be filed on behalf of multiple affiliated entities. To restructure the debts of the 

enterprise, the plan proponents will organize and negotiate amongst one another to prosecute a 

“joint plan.”  It is within this joint plan context that courts have disagreed about how the 

impaired accepting class rule should be applied. This disagreement over the interpretation of the 

Code has again produced two identifiable opposing camps of statutory interpretation of § 

1129(a)(10): those advocating that §1129(a)(10) should be interpreted under a “per-plan” basis; 

and the alternative “per-debtor” interpretation. Under the minority view, “per-debtor” rule 

applies, meaning that an impaired accepting creditor class must be present for each debtor whose 

debts are to be restructured through a proposed joint Plan. See e.g., In re JER/Jameson Mezz 

Borrower II, LLC, 461 B.R. 293 (Bankr. D. Del. 2011); In re Tribune Co., 464 B.R. 126 (Bankr. 
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D. Del. 2011), on rec in part, 464 B.R. 208, aff'd, 587 B.R. 606 (D. Del. 2018). By contrast, the 

emerging majority view is that the impaired accepting class rule codified in § 1129(a)(10) 

applies on a “per-plan” basis, i.e., the joint plan need only garner the acceptance of a single 

impaired creditor class. Transwest III, infra at 729.  

Therefore, Debtors respectfully request that this Court vacate the lower court’s holding 

rejecting the “per-plan” interpretation and affirm the Bankruptcy Court because: (1) the plain 

meaning of the statues clear and concise language supports this finding; and (2) the legislative 

history corroborates the statute’s minimal prerequisite to satisfy plan confirmation.  

A. The Bankruptcy Code requires Section 1129(a)(10) to be applied on a “per-plan” 

basis. 

The plain meaning of § 1129(a)(10) requires that, “at a minimum” per the Circuit Court 

majority (R. at 16), at least one impaired class of claims under the plan has accepted the plan. 

Debtors argue the lower court erred because the Plan at issue garnered nine impaired votes in 

favor, an overwhelming indicium of support of impaired classes.  

Disputes over the meaning of the Code begin “where all such inquiries must begin with the 

language of the statute itself.”  Ron Pair, 489 U.S. at 249 (1989). When the language is clear, 

this Court does not need to look further than the language itself “because Congress says in a 

statute what it means and means in a statute what it says.”  Hartford Underwriters Ins. Co. v. 

Union Planters Banks, N.A., 530 U.S. 1, 6 (2000). In Lamar, Archer & Cofrin, LLP v. Appling, 

138 S. Ct. 1752, 1761 (2018), for example, this Court rejected the statutory interpretation argued 

by the debtor in that case, holding that it "must be rejected, for it reads [the word] respecting out 

of the statute." The Lamar Court held that "[a] statute ought . . . to be so construed that . . . no 
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clause, sentence, or word shall be superfluous, void, or insignificant." (quoting TRW Inc. v. 

Andrews, 534 U.S. 19, 31 (2001). Id.  

At first blush, § 1129(a)(10) textually appears neutral to both debtors and creditors alike on 

the premise that it requires only one impaired class to vote in favor of the plan. Well-settled 

statutory canons of interpretation require courts to “presume that Congress says in the statute 

what it means,” especially when the statute is clear and unambiguous. See King v. Burwell, 135 

S. Ct. 2480, 2489 (2015); BedRoc Ltd., LLC v. United States, 541 U.S. 176, 183 (2004). Thus, 

applying the statutory cannons to § 1129(a)(10) here, a simple reading renders that only one 

impaired class “under the plan” accept “the plan.”  See 11 U.S.C. § 1129(a)(10).  

To reiterate, the Circuit Court majority noted that “[§] 1129(a)(10), at a minimum, requires 

one impaired class of claims to vote in favor of the reorganization plan before it can be 

confirmed.” (R. at 16.)  Debtors agree with the threshold requirement for the impaired accepting 

class rule and, thus, the Bankruptcy Court in the underlying matter correctly determined that § 

1129(a)(10) was expressly satisfied because nine impaired classes under the Plan voted in favor 

of the Plan. The fact that UMT objected to the Plan holds no bearing nor could it prevent the 

Plan confirmation because the statute was clearly satisfied per a plain interpretation under a per-

plan basis. It would behoove this Court to think that such Debtors, with authority of the 

Bankruptcy Court pursuant to § 1015(b) of the Federal Rules of Bankruptcy Procedure 

supplemented by § 105(a) of the Code could not afford affiliates access to a single forum. The 

statute does not distinguish between creditors of different debtors nor does it distinguish between 

single or joint plans. Instead, the lower court places a prepositional phrase in § 1129(a)(10) that 

is not found in a plain reading of the statute, and thus the lower court erred. Contra Hartford 

Underwriters Ins. Co., 530 U.S. at 6. 
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Further, the lower court’s absurd interpretation attempts to use § 102(7) (the singular 

includes the plural) to support the per-debtor approach by simply pluralizing the word “plan.”  11 

U.S.C. § 102(7) (2018). As creative as this legal construction may be, the application is 

improper, and Congress did not attempt to “hide elephants in mouseholes” here. Whiteman v. 

Am. Trucking Ass’ns, Inc., 5313 U.S. 457, 468 (2001). Accordingly, Debtors urge this Court to 

follow the Ninth Circuit in Transwest III which noted the use of the singular form of “plan” was 

dispositive: 

The plain language of the statute supports the “[per-plan]” approach . . . It makes 

no distinction concerning or reference to the creditors of different debtors under 

“the plan,” nor does it distinguish between single-debtor and multi-debtor plans. 

Under its plain language, once a single impaired class accepts a plan, [§] 

1129(a)(10) is satisfied as to the entire plan. Obviously, Congress could have 

required plan approval from an impaired class for each debtor involved in a plan, 

but it did not do so. 

 

Transwest III, infra at 729 (“this Court finds the plain language of the statute to be dispositive”); 

Enron, 2004 Bankr. LEXIS at *235. Therefore, this Court should be hard-pressed to read the 

words “at least one class of claims” as requiring anything more than one impaired assenting class 

to satisfy § 1129(a)(10) for all debtors involved.  

In the few cases that have addressed the issue involving multiple debtors in a single joint 

plan, bankruptcy courts seem hesitant to rely on § 102(7); instead the application of § 

1129(a)(10) itself is sufficient without the need to include § 102(7) when a single class of 

impaired claims votes in favor of the plan. For example, in In re SGPA, Inc., infra, at *6-7, the 

court approved a plan for multiple debtors who proposed a joint plan that had 57 classes of 

claims. One group of unsecured creditors objected to the plan on the ground that the requirement 

of § 1129(a)(10) was not satisfied as to each debtor in the plan. Id. at *9. The bankruptcy court 

overruled the objection, confirmed the plan, and held §1129(a)(10) was satisfied because “in a 
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joint plan of reorganization it is not necessary to have an impaired class of creditors of each 

Debtor vote to accept the Plan.”  Id. at *21; accord In re Charter Communications, 419 B.R. at 

266 (“[I]t is appropriate to test compliance with [§] 1129(a)(10) on a per-plan basis.”); In re 

Station Casinos, Inc., 2010 Bankr. LEXIS 5380, at *81-83 (Bankr. D. Nev. 2010) (“the plain 

language and . . . policy behind [§] 1129(a)(10) supports the view that the affirmative vote of one 

impaired class under the joint plan of multiple debtors is sufficient to satisfy [§] 1129(a)(10)”); 

In re Enron Corp., 2004 Bankr. LEXIS at *234-235 (Bankr. S.D.NY. July 15, 2004) (finding 

that the “substantive consolidation component of the global compromise” allowed a joint plan 

for 177 jointly administered debtors to be confirmed where there was at least one impaired class 

under the plan to satisfy [§] 1129(a)(10)); In re Dynegy Holdings, LLC, 2013 WL 1874640, at 

*12 (Bankr. S.D.N.Y. May 2, 2013) (adopting the per-plan approach in In re Charter 

Communications in multiple debtor, multiple Chapter 11 jointly administered cases).  

Despite § 1129(a)(10) being added to the Code in 1978 (Pub. L. 95-598, Nov. 6, 1978, 92. 

Stat. 2635), the few cases that have addressed the question of whether § 1129(a)(10) should be 

applied on a “per-plan” or “per-debtor basis” speak volumes to our assertion that the statute is 

clear and unambiguous as evidenced by the minimal litigation arising from the application of 

such standard. Based upon the express language of §1129(a)(10), the statute provides only one 

condition that must be satisfied: plan proponent must garner at least one impaired class under the 

plan to accept the plan; here, the requirement was satisfied when nine impaired classes favored 

the Plan. As such, the bankruptcy court's holding was correct as a matter of law and should be 

affirmed now by this Court. 
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A. The legislative history of Section 1129(a)(10) corroborates the per-plan 

interpretation. 

The legislative history of § 1129(a)(10) corroborates the per-plan interpretation. First, 

nothing in § 1129(a)(10)'s legislative history suggests that Congress intended the statute to be 

applied on a “per debtor” basis. See In re Bataa/Kierland, L.L.C., 476 B.R. 558, 577–78 (Bankr. 

D. Ariz. 2012). Section 1129(a)(10) did not exist under the Bankruptcy Act of 1938, (i.e., the 

Chandler Act), and had no predecessor under the Act. See Hearings on the Revision of the 

Bankruptcy Act, H.R. 6439 Before the H. Comm. on the Judiciary, 75th Cong., 180–82 (1937). 

The Chandler Act amendments to the Bankruptcy Act did not expressly require that there be any 

accepting impaired class, so long as the treatment of all classes satisfied the best interests of 

creditors and the fair and equitable requirements for their treatment. See e.g., Id.  

Yet without any statutory authority, the Seventh Circuit's 1941 decision in Herweg v. Neuses 

held that acceptance by some creditors was inherent in the concept of a composition or 

arrangement, and therefore imposed that requirement. Herweg v. Neuses (In re Herweg), 119 

F.2d 941, 943 (7th Cir.1941) (“[w]e do not understand that this [§] [the cram down provision of 

Bankruptcy Act, § 461(11) ] provides a substitute for an arrangement, nor that it contemplates 

dispensing with an arrangement when no creditors can be found to consent to it”) (Chapter XII); 

accord Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 585–86, (1935) (“[i]n no case 

of composition is a secured claim affected except when the holder is a member of a class; and 

then only when the composition is desired by the requisite majority and is approved by the court. 

Never, so far as appears, has any composition affected a secured claim held by a single 

creditor”); Hamburger v. Dyer (In re Hamburger), 117 F.2d 932, 935 (6th Cir.1941) (“Although 

an arrangement . . . may include: the retention by the debtor of all or any part of his property this 
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provision is not mandatory and cannot be availed of for the debtors' relief unless it is included in 

an arrangement approved by the requisite number of creditors affected”) (Chapter XII); Kyser v. 

MacAdam, 117 F.2d 232, 238 (2d Cir.1941) (It is improper to deprive secured creditors of the 

right to vote by applying § 461(11) adequate protection.) (Chapter XII); Meyer v. Rowen (In re 

Meyer), 195 F.2d 263, 266 (10th Cir.1952) (“But, it was obviously not the purpose of [§] 461, 

sub. 11 to dispense with an arrangement when no creditors can be found to consent to it; nor 

does it authorize the bankruptcy court to force secured creditors, unanimously opposed to the 

plan, to accept it simply because adequate protection is provided.”) (Chapter XII); Taylor v. 

Wood, 458 F.2d 15 (9th Cir.1972) (the court affirmed, without comment or analysis, the referee's 

conclusion that “debtor's plan was incapable of confirmation under [§] 467 or 468 of the 

Bankruptcy Act where the lone creditor affected refused to accept”); see e.g. In re Northland 

Const. Co., 2 B.C.D. 1598, 1602 (E.D. Wis. 1976) (the Herweg analysis, although concerned 

with chapter XII, applies with equal force to chapter X). 

In 1973, when the Commission on Bankruptcy Laws of the United States submitted a report 

recommending revision of the law consolidating Chapters X, XI and XII, it notably did not 

contain any provision expressly requiring an accepting class. Instead, the Commission's draft 

retained a structure similar to what had existed under the Act, permitting cramdown treatment of 

dissenting classes and determining acceptance “exclusive of those creditors and equity security 

holders who are [so] provided for.”  See Report of the Commission on the Bankruptcy Laws of 

the United States, H.R. Doc. No. 137, pt. ii, §§ 7–303(7) & (8) and 7–310(d)(1) (1973), reprinted 

in VOL. B COLLIER ON BANKRUPTCY App. Pt. 4(c) at 816 & 826 (Alan N. Resnik & Harry 

J. Sommer eds., 16th ed. 2012). 
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In 1977, however, while Congress was considering both the Bankruptcy Commission's draft 

of the Bankruptcy Code and the Judges' Bill, (see In re Greystone III Joint Venture, 102 B.R. 

560, 562–66 (Bankr. W.D. Tex. 1989), rev'd on other grounds, 995 F.2d 1274 (5th Cir.1991)), 

two bankruptcy court decisions extensively analyzed the “judicial gloss” of Herweg and its 

progeny to concluded that it was unwarranted by the statutory language, legislative intent, or 

purposes of Chapter XII. In re Hobson Pike Assocs., Ltd., 1977 WL 182364, at *7 (Bankr. N.D. 

Ga. Sept. 20, 1977) (“[t]here is no specific or clear statutory authority in Chapter XII that the one 

and only creditor, which is provided ‘adequate protection’ . . . can defeat by mere opposition the 

plan and prevent confirmation just because the debtor has no other creditor to affirmatively 

accept the plan”); In re Marietta Cobb Apartments Co., 1977 WL 182365 (Bankr. S.D.N.Y. Sept. 

9, 1977) (the Herweg “reading of the [Chandler] Act would foreclose Chapter XII as a vehicle 

for the rehabilitation of a debtor with one mortgagee—the norm in a large percentage of today's 

cases”). Both cases therefore concluded that a plan could be confirmed when it satisfied the best 

interests, fair and equitable, and absolute priority rules for treatment, even if there was no class 

that accepted it, contrary to the lower court here.  

In reaction to these two decisions, Congress considered an amendment to the proposed Code 

to require at least one accepting class. See Greystone III Joint Venture, 102 B.R. at 565–66; In re 

Polytherm Indus., Inc., 33 B.R. 823, 834 (W.D. Wis.1983); In re Barrington Oaks Gen. P'ship, 

15 B.R. at 969–70. All authorities agree that the intent and purpose of § 1129(a)(10) was merely 

to require “some indicia of creditor support for the debtor's schemes.”  P. Murphy, CREDITOR'S 

RIGHTS IN BANKRUPTCY, § 16.11, at 16–20 (1980). “This court cannot find any particular 

congressional intent, either expressed or implied in Congress' sausage-making exercise, that 

compels the court to read together the various Code provisions in such a way as to confer on 
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secured creditors in cases such as these the veto power for which [the unsecured creditor] now 

lobbies.” Greystone, supra, 102 B.R. at 566. 

Section 1129(a)(10) is therefore a purely “technical requirement for confirmation,” but “is 

not a substantive right of objecting creditors.”  In re 7th Street and Beardsley P'ship, 181 B.R. 

426, 431 (Bankr. D. Ariz. 1994); accord. Greystone III Joint Venture, supra, 102 B.R. at 566 (“If 

any purpose can be divined from the Code's structure, it is that, in real estate cases . . . the 

ultimate confrontation will take place over whether the plan can satisfy the stringent 

requirements of cram-down imposed by [§] 1129(b), not whether it can satisfy the hyper-

technical (and largely impractical) requirements of [§] 1129(a)(10) . . . [and] cannot find any 

particular congressional intent, either expressed or implied in Congress' sausage-making 

exercise, that compels this court to read together the various Code provisions . . . to confer on 

[unsecured creditors] in cases such as these the veto power for which [the unsecured creditor] 

now lobbies.”). To further show the absurdity in the instant matter, Anaheim, L & J Anaheim 

Assocs. v. Kawasaki Leasing Int'l, Inc. (In re L & J Anaheim Assocs.), 995 F.2d 940 (9th 

Cir.1993), is probably the most dramatic case in point. Although § 1129(a)(10) requires 

acceptance by an impaired class, the Anaheim Court there held that the accepting class could be 

deemed impaired because its rights were enhanced compared to what they would have been 

under state law. Id. (quoting 5 Collier on Bankruptcy ¶ 1124.03, at 1124-13 (15th ed. 1985)). 

Although the sole purpose of its decision was to determine whether there was the requisite 

acceptance for purposes of § 1129(a)(10), the Anaheim Court contained absolutely no analysis of 

the purposes of that requirement, any parties' interests it was meant to protect, or any substantive 

rights it conferred on anyone. See e.g., Id. The court's ultimate conclusion, that “impairment” for 

purposes of that provision can mean “improvement,” necessarily implies that § 1129(a)(10) 
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viewed the issue as highly technical one. As the Anaheim Court did not include any 

consideration beyond what the statute provides, the lower court here erred because it regarded § 

1129(a)(10) not as a purely technical requirement but rather as one that conferred substantive 

rights that congress did not intend to provide.  

For purposes of § 1129(a)(10), the lower court erred and should not have inquired into the 

motives of the votes so long as they are consistent with the party's proper role and capacity in the 

case. It is no more improper for a debtor to manufacture a class to provide that acceptance than it 

is for a creditor to manufacture its denial by purchasing and voting claims of creditors whose 

interests it does not share. Put another way, just as the outvoted creditors' interests were of so 

little concern to the lower court here that they did not merit any mention, UMT here has no cause 

to complain about how another class of creditors provided the satisfaction of § 1129(a)(10). 

Therefore, in applying its perspicacity derived from § 1129(a)(10)’s legislative history, this 

Court should find as a fact that the lower court committed grave error by reversing the BAP and 

Bankruptcy Court’s holding when nine impaired classes voted in favor of the joint plan. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the lower court’s decision on both 

issues, and it should allow the Debtors to reorganize pursuant to their virtually universally 

accepted reorganization Plan. 
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PERTINENT STATUTORY PROVISONS 

11 U.S.C. § 101 provides in pertinent part: 

11 U.S.C. § 101 

(1) – (30) [omitted] 

(31) The term “insider” includes— 

(A) if the debtor is an individual— 

(i) relative of the debtor or of a general partner of the debtor; 

(ii) partnership in which the debtor is a general partner; 

(iii) general partner of the debtor; or 

(iv) corporation of which the debtor is a director, officer, or person in control; 

(B) if the debtor is a corporation— 

(i) director of the debtor; 

(ii) officer of the debtor; 

(iii) person in control of the debtor; 

(iv) partnership in which the debtor is a general partner; 

(v) general partner of the debtor; or 

(vi) relative of a general partner, director, officer, or person in control of the debtor; 

(C) if the debtor is a partnership— 

(i) general partner in the debtor; 

(ii) relative of a general partner in, general partner of, or person in control of the 

debtor; 

(iii) partnership in which the debtor is a general partner; 

(iv) general partner of the debtor; or 

(v) person in control of the debtor; 

(D) if the debtor is a municipality, elected official of the debtor or relative of an elected 

official of the debtor; 

(E) affiliate, or insider of an affiliate as if such affiliate were the debtor; and 

(F) managing agent of the debtor. 

(32) – (55) [omitted] 

 

11 U.S.C. § 105 provides in pertinent part: 

11 U.S.C. § 105 

(a) The court may issue any order, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title. No provision of this title providing for the raising of an issue by a 

party in interest shall be construed to preclude the court from, sua sponte, taking any action or 

making any determination necessary or appropriate to enforce or implement court orders or rules, 

or to prevent an abuse of process. 

(b) – (c) [omitted] 

(d) The court, on its own motion or on the request of a party in interest— 

(1) shall hold such status conferences as are necessary to further the expeditious and 

economical resolution of the case; and 

(2) unless inconsistent with another provision of this title or with applicable Federal Rules 

of Bankruptcy Procedure, may issue an order at any such conference prescribing such 
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limitations and conditions as the court deems appropriate to ensure that the case is handled 

expeditiously and economically, including an order that— 

(A) sets the date by which the trustee must assume or reject an executory contract or 

unexpired lease; or 

(B) in a case under chapter 11 of this title— 

(i) sets a date by which the debtor, or trustee if one has been appointed, shall 

file a disclosure statement and plan; 

(ii) sets a date by which the debtor, or trustee if one has been appointed, shall 

solicit acceptances of a plan; 

(iii) sets the date by which a party in interest other than a debtor may file a 

plan; 

(iv) sets a date by which a proponent of a plan, other than the debtor, shall 

solicit acceptances of such plan; 

(v) fixes the scope and format of the notice to be provided regarding the 

hearing on approval of the disclosure statement; or 

(vi) provides that the hearing on approval of the disclosure statement may be 

combined with the hearing on confirmation of the plan. 

 

11 U.S.C. § 362 provides in pertinent part: 

11 U.S.C. § 362 

(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 

303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection 

Act of 1970, operates as a stay, applicable to all entities, of— 

(1) the commencement or continuation, including the issuance or employment of process, 

of a judicial, administrative, or other action or proceeding against the debtor that was or 

could have been commenced before the commencement of the case under this title, or to 

recover a claim against the debtor that arose before the commencement of the case under 

this title; 

(2) the enforcement, against the debtor or against property of the estate, of a judgment 

obtained before the commencement of the case under this title; 

(3) any act to obtain possession of property of the estate or of property from the estate or to 

exercise control over property of the estate; 

(4) any act to create, perfect, or enforce any lien against property of the estate; 

(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent 

that such lien secures a claim that arose before the commencement of the case under this 

title; 

(6) any act to collect, assess, or recover a claim against the debtor that arose before the 

commencement of the case under this title; 

(7) the setoff of any debt owing to the debtor that arose before the commencement of the 

case under this title against any claim against the debtor; and 

(8) the commencement or continuation of a proceeding before the United States Tax Court 

concerning a tax liability of a debtor that is a corporation for a taxable period the bankruptcy 

https://law.abi.org/title11/301
https://law.abi.org/title11/302
https://law.abi.org/title11/303
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court may determine or concerning the tax liability of a debtor who is an individual for a 

taxable period ending before the date of the order for relief under this title. 

(b) – (o) [omitted] 

  

11 U.S.C. § 365 provides in pertinent part: 

 

11 U.S.C. § 365 

(a)Except as provided in sections 765 and 766 of this title and in subsections (b), (c), and (d) of this 

section, the trustee, subject to the court’s approval, may assume or reject any executory contract or 

unexpired lease of the debtor. 

(b) [omitted] 

(c) The trustee may not assume or assign any executory contract or unexpired lease of the debtor, 

whether or not such contract or lease prohibits or restricts assignment of rights or delegation of 

duties, if— 

(1) 

(A) applicable law excuses a party, other than the debtor, to such contract or lease 

from accepting performance from or rendering performance to an entity other than 

the debtor or the debtor in possession, whether or not such contract or lease prohibits 

or restricts assignment of rights or delegation of duties; and 

(B) such party does not consent to such assumption or assignment; or 

(2) such contract is a contract to make a loan, or extend other debt financing or financial 

accommodations, to or for the benefit of the debtor, or to issue a security of the debtor; or 

(3) such lease is of nonresidential real property and has been terminated under applicable 

nonbankruptcy law prior to the order for relief. 

(d) – (f) [omitted] 

(f) 

(1) Except as provided in subsections (b) and (c) of this section, notwithstanding a provision 

in an executory contract or unexpired lease of the debtor, or in applicable law, that prohibits, 

restricts, or conditions the assignment of such contract or lease, the trustee may assign such 

contract or lease under paragraph (2) of this subsection. 

(2) The trustee may assign an executory contract or unexpired lease of the debtor only if— 

(A) the trustee assumes such contract or lease in accordance with the provisions of 

this section; and 

(B) adequate assurance of future performance by the assignee of such contract or 

lease is provided, whether or not there has been a default in such contract or lease. 

(3) Notwithstanding a provision in an executory contract or unexpired lease of the debtor, 

or in applicable law that terminates or modifies, or permits a party other than the debtor to 

terminate or modify, such contract or lease or a right or obligation under such contract or 

lease on account of an assignment of such contract or lease, such contract, lease, right, or 

obligation may not be terminated or modified under such provision because of the 

assumption or assignment of such contract or lease by the trustee. 

(g) – (m) [omitted] 

(n) 

(1) If the trustee rejects an executory contract under which the debtor is a licensor of a right 

to intellectual property, the licensee under such contract may elect— 
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(A) to treat such contract as terminated by such rejection if such rejection by the 

trustee amounts to such a breach as would entitle the licensee to treat such contract 

as terminated by virtue of its own terms, applicable nonbankruptcy law, or an 

agreement made by the licensee with another entity; or 

(B) to retain its rights (including a right to enforce any exclusivity provision of such 

contract, but excluding any other right under applicable nonbankruptcy law to 

specific performance of such contract) under such contract and under any agreement 

supplementary to such contract, to such intellectual property (including any 

embodiment of such intellectual property to the extent protected by applicable 

nonbankruptcy law), as such rights existed immediately before the case commenced, 

for— 

(i) the duration of such contract; and 

(ii) any period for which such contract may be extended by the licensee as 

of right under applicable nonbankruptcy law. 

(2) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this 

subsection, under such contract— 

(A) the trustee shall allow the licensee to exercise such rights; 

(B) the licensee shall make all royalty payments due under such contract for the 

duration of such contract and for any period described in paragraph (1)(B) of this 

subsection for which the licensee extends such contract; and 

(C) the licensee shall be deemed to waive— 

(i) any right of setoff it may have with respect to such contract under this 

title or applicable nonbankruptcy law; and 

(ii) any claim allowable under section 503(b) of this title arising from the 

performance of such contract. 

(3) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this 

subsection, then on the written request of the licensee the trustee shall— 

(A) to the extent provided in such contract, or any agreement supplementary to such 

contract, provide to the licensee any intellectual property (including such 

embodiment) held by the trustee; and 

(B) not interfere with the rights of the licensee as provided in such contract, or any 

agreement supplementary to such contract, to such intellectual property (including 

such embodiment) including any right to obtain such intellectual property (or such 

embodiment) from another entity. 

(4) Unless and until the trustee rejects such contract, on the written request of the licensee 

the trustee shall— 

(A) to the extent provided in such contract or any agreement supplementary to such 

contract— 

(i) perform such contract; or 

(ii) provide to the licensee such intellectual property (including any 

embodiment of such intellectual property to the extent protected by 

applicable nonbankruptcy law) held by the trustee; and 

(B) not interfere with the rights of the licensee as provided in such contract, or any 

agreement supplementary to such contract, to such intellectual property (including 

such embodiment), including any right to obtain such intellectual property (or such 

embodiment) from another entity. 
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(o) – (p) [omitted] 

 

11 U.S.C. § 507 provides in pertinent part: 

11 U.S.C. § 507 

(a) The following expenses and claims have priority in the following order: 

(1) First: 

(A) Allowed unsecured claims for domestic support obligations that, as of the date of the 

filing of the petition in a case under this title, are owed to or recoverable by a spouse, former 

spouse, or child of the debtor, or such child’s parent, legal guardian, or responsible relative, 

without regard to whether the claim is filed by such person or is filed by a governmental 

unit on behalf of such person, on the condition that funds received under this paragraph by 

a governmental unit under this title after the date of the filing of the petition shall be applied 

and distributed in accordance with applicable nonbankruptcy law. 

(B) Subject to claims under subparagraph (A), allowed unsecured claims for domestic 

support obligations that, as of the date of the filing of the petition, are assigned by a spouse, 

former spouse, child of the debtor, or such child’s parent, legal guardian, or responsible 

relative to a governmental unit (unless such obligation is assigned voluntarily by the spouse, 

former spouse, child, parent, legal guardian, or responsible relative of the child for the 

purpose of collecting the debt) or are owed directly to or recoverable by a governmental 

unit under applicable nonbankruptcy law, on the condition that funds received under this 

paragraph by a governmental unit under this title after the date of the filing of the petition 

be applied and distributed in accordance with applicable nonbankruptcy law. 

(C) If a trustee is appointed or elected under section 701, 702, 703, 1104, 1202, or 1302, the 

administrative expenses of the trustee allowed under paragraphs (1)(A), (2), and (6) of 

section 503(b) shall be paid before payment of claims under subparagraphs (A) and (B), to 

the extent that the trustee administers assets that are otherwise available for the payment of 

such claims. 

(2) Second, administrative expenses allowed under section 503(b) of this title, and any fees and 

charges assessed against the estate under chapter 123 of title 28. 

(3) Third, unsecured claims allowed under section 502(f) of this title. 

(4) Fourth, allowed unsecured claims, but only to the extent of $12,850(*) for each individual or 

corporation, as the case may be, earned within 180 days before the date of the filing of the 

petition or the date of the cessation of the debtor’s business, whichever occurs first, for— 

(A) wages, salaries, or commissions, including vacation, severance, and sick leave pay 

earned by an individual; or 

(B) sales commissions earned by an individual or by a corporation with only 1 employee, 

acting as an independent contractor in the sale of goods or services for the debtor in the 

ordinary course of the debtor’s business if, and only if, during the 12 months preceding that 

date, at least 75 percent of the amount that the individual or corporation earned by acting as 

an independent contractor in the sale of goods or services was earned from the debtor. 

(5) Fifth, allowed unsecured claims for contributions to an employee benefit plan— 

(A) arising from services rendered within 180 days before the date of the filing of the 

petition or the date of the cessation of the debtor’s business, whichever occurs first; but only 

(B) for each such plan, to the extent of— 

(i) the number of employees covered by each such plan multiplied by $12,850(*); less 
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(ii) the aggregate amount paid to such employees under paragraph (4) of this subsection, 

plus the aggregate amount paid by the estate on behalf of such employees to any other 

employee benefit plan. 

(6) Sixth, allowed unsecured claims of persons— 

(A) engaged in the production or raising of grain, as defined in section 557(b) of this title, 

against a debtor who owns or operates a grain storage facility, as defined in section 557(b) of 

this title, for grain or the proceeds of grain, or 

(B) engaged as a United States fisherman against a debtor who has acquired fish or fish 

produce from a fisherman through a sale or conversion, and who is engaged in operating a 

fish produce storage or processing facility—but only to the extent of $6,325(*) for each such 

individual. 

(7) Seventh, allowed unsecured claims of individuals, to the extent of $2,850(*) for each such 

individual, arising from the deposit, before the commencement of the case, of money in 

connection with the purchase, lease, or rental of property, or the purchase of services, for the 

personal, family, or household use of such individuals, that were not delivered or provided. 

(8) Eighth, allowed unsecured claims of governmental units, only to the extent that such claims 

are for— 

(A) a tax on or measured by income or gross receipts for a taxable year ending on or before 

the date of the filing of the petition— 

(i) for which a return, if required, is last due, including extensions, after three years 

before the date of the filing of the petition; 

(ii) assessed within 240 days before the date of the filing of the petition, exclusive of— 

(I) any time during which an offer in compromise with respect to that tax was 

pending or in effect during that 240-day period, plus 30 days; and 

(II) any time during which a stay of proceedings against collections was in effect in 

a prior case under this title during that 240-day period, plus 90 days; or 

(iii) other than a tax of a kind specified in section 523(a)(1)(B) or 523(a)(1)(C) of this 

title, not assessed before, but assessable, under applicable law or by agreement, after, 

the commencement of the case; 

(B) a property tax incurred before the commencement of the case and last payable without 

penalty after one year before the date of the filing of the petition; 

(C) a tax required to be collected or withheld and for which the debtor is liable in whatever 

capacity; 

(D) an employment tax on a wage, salary, or commission of a kind specified in paragraph 

(4) of this subsection earned from the debtor before the date of the filing of the petition, 

whether or not actually paid before such date, for which a return is last due, under applicable 

law or under any extension, after three years before the date of the filing of the petition; 

(E) an excise tax on— 

(i) a transaction occurring before the date of the filing of the petition for which a return, 

if required, is last due, under applicable law or under any extension, after three years 

before the date of the filing of the petition; or 

(ii) if a return is not required, a transaction occurring during the three years immediately 

preceding the date of the filing of the petition; 

(F) a customs duty arising out of the importation of merchandise— 

(i) entered for consumption within one year before the date of the filing of the petition; 
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(ii) covered by an entry liquidated or reliquidated within one year before the date of the 

filing of the petition; or 

(iii) entered for consumption within four years before the date of the filing of the petition 

but unliquidated on such date, if the Secretary of the Treasury certifies that failure to 

liquidate such entry was due to an investigation pending on such date into assessment 

of antidumping or countervailing duties or fraud, or if information needed for the proper 

appraisement or classification of such merchandise was not available to the appropriate 

customs officer before such date; or 

(G) a penalty related to a claim of a kind specified in this paragraph and in compensation 

for actual pecuniary loss. An otherwise applicable time period specified in this paragraph 

shall be suspended for any period during which a governmental unit is prohibited under 

applicable nonbankruptcy law from collecting a tax as a result of a request by the debtor for 

a hearing and an appeal of any collection action taken or proposed against the debtor, plus 

90 days; plus any time during which the stay of proceedings was in effect in a prior case 

under this title or during which collection was precluded by the existence of 1 or more 

confirmed plans under this title, plus 90 days. 

(9) Ninth, allowed unsecured claims based upon any commitment by the debtor to a Federal 

depository institutions regulatory agency (or predecessor to such agency) to maintain the capital 

of an insured depository institution. 

(10) Tenth, allowed claims for death or personal injury resulting from the operation of a motor 

vehicle or vessel if such operation was unlawful because the debtor was intoxicated from using 

alcohol, a drug, or another substance. 

(b) [omitted] 

 

11 U.S.C. § 546 provides in pertinent part: 

11 U.S.C. § 546 

(a) An action or proceeding under section 544, 545, 547, 548, or 553 of this title may not be 

commenced after the earlier of— 

(1) the later of— 

(A) 2 years after the entry of the order for relief; or 

(B) 1 year after the appointment or election of the first trustee under section 702, 

1104, 1163, 1202, or 1302 of this title if such appointment or such election occurs 

before the expiration of the period specified in subparagraph (A); or 

(2) the time the case is closed or dismissed. 

(b) – (j) [omitted] 

 

11 U.S.C. § 1101 provides in pertinent part: 

11 U.S.C. § 1101 

In this chapter— 

(1) “debtor in possession” means debtor except when a person that has qualified under 

section 322 of this title is serving as trustee in the case; 

(2) “substantial consummation” means— 
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(A) transfer of all or substantially all of the property proposed by the plan to be 

transferred; 

(B) assumption by the debtor or by the successor to the debtor under the plan of the 

business or of the management of all or substantially all of the property dealt with 

by the plan; and 

(C) commencement of distribution under the plan. 

  

11 U.S.C. § 1107 provides in pertinent part: 

11 U.S.C. § 1107 

(a) Subject to any limitations on a trustee serving in a case under this chapter, and to such limitations 

or conditions as the court prescribes, a debtor in possession shall have all the rights, other than the 

right to compensation under section 330 of this title, and powers, and shall perform all the functions 

and duties, except the duties specified in sections 1106(a)(2), (3), and (4) of this title, of a trustee 

serving in a case under this chapter. 

(b) [omitted] 

  

11 U.S.C. § 1114Click or tap here to enter text. provides in pertinent part: 

11 U.S.C. § 1114 

(a) For purposes of this section, the term “retiree benefits” means payments to any entity or person 

for the purpose of providing or reimbursing payments for retired employees and their spouses and 

dependents, for medical, surgical, or hospital care benefits, or benefits in the event of sickness, 

accident, disability, or death under any plan, fund, or program (through the purchase of insurance 

or otherwise) maintained or established in whole or in part by the debtor prior to filing a petition 

commencing a case under this title. 

(b) 

(1) For purposes of this section, the term “authorized representative” means the authorized 

representative designated pursuant to subsection (c) for persons receiving any retiree benefits 

covered by a collective bargaining agreement or subsection (d) in the case of persons receiving 

retiree benefits not covered by such an agreement. 

(2) Committees of retired employees appointed by the court pursuant to this section shall have 

the same rights, powers, and duties as committees appointed under sections 1102 and 1103 of 

this title for the purpose of carrying out the purposes of sections 1114 and 1129(a)(13) and, as 

permitted by the court, shall have the power to enforce the rights of persons under this title as 

they relate to retiree benefits. 

(c) 

(1) A labor organization shall be, for purposes of this section, the authorized representative of 

those persons receiving any retiree benefits covered by any collective bargaining agreement to 

which that labor organization is signatory, unless (A) such labor organization elects not to serve 

as the authorized representative of such persons, or (B) the court, upon a motion by any party 

in interest, after notice and hearing, determines that different representation of such persons is 

appropriate. 

(2) In cases where the labor organization referred to in paragraph (1) elects not to serve as the 

authorized representative of those persons receiving any retiree benefits covered by any 

collective bargaining agreement to which that labor organization is signatory, or in cases where 
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the court, pursuant to paragraph (1) finds different representation of such persons appropriate, 

the court, upon a motion by any party in interest, and after notice and a hearing, shall appoint a 

committee of retired employees if the debtor seeks to modify or not pay the retiree benefits or 

if the court otherwise determines that it is appropriate, from among such persons, to serve as 

the authorized representative of such persons under this section. 

(d) The court, upon a motion by any party in interest, and after notice and a hearing, shall order the 

appointment of a committee of retired employees if the debtor seeks to modify or not pay the retiree 

benefits or if the court otherwise determines that it is appropriate, to serve as the authorized 

representative, under this section, of those persons receiving any retiree benefits not covered by a 

collective bargaining agreement. The United States trustee shall appoint any such committee. 

(e) 

(1) Notwithstanding any other provision of this title, the debtor in possession, or the trustee if 

one has been appointed under the provisions of this chapter (hereinafter in this section “trustee” 

shall include a debtor in possession), shall timely pay and shall not modify any retiree benefits, 

except that— 

(A) the court, on motion of the trustee or authorized representative, and after notice and a 

hearing, may order modification of such payments, pursuant to the provisions of subsections 

(g) and (h) of this section, or 

(B) the trustee and the authorized representative of the recipients of those benefits may agree 

to modification of such payments, after which such benefits as modified shall continue to 

be paid by the trustee. 

(2) Any payment for retiree benefits required to be made before a plan confirmed under 

section 1129 of this title is effective has the status of an allowed administrative expense as 

provided in section 503 of this title. 

(f) 

(1) Subsequent to filing a petition and prior to filing an application seeking modification of the 

retiree benefits, the trustee shall— 

(A) make a proposal to the authorized representative of the retirees, based on the most 

complete and reliable information available at the time of such proposal, which provides for 

those necessary modifications in the retiree benefits that are necessary to permit the 

reorganization of the debtor and assures that all creditors, the debtor and all of the affected 

parties are treated fairly and equitably; and 

(B) provide, subject to subsection (k)(3), the representative of the retirees with such relevant 

information as is necessary to evaluate the proposal. 

(2) During the period beginning on the date of the making of a proposal provided for in 

paragraph (1), and ending on the date of the hearing provided for in subsection (k)(1), the trustee 

shall meet, at reasonable times, with the authorized representative to confer in good faith in 

attempting to reach mutually satisfactory modifications of such retiree benefits. 

(g) The court shall enter an order providing for modification in the payment of retiree benefits if 

the court finds that— 

(1) the trustee has, prior to the hearing, made a proposal that fulfills the requirements of 

subsection (f); 

(2) the authorized representative of the retirees has refused to accept such proposal without good 

cause; and 
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(3) such modification is necessary to permit the reorganization of the debtor and assures that all 

creditors, the debtor, and all of the affected parties are treated fairly and equitably, and is clearly 

favored by the balance of the equities; 

except that in no case shall the court enter an order providing for such modification which 

provides for a modification to a level lower than that proposed by the trustee in the proposal 

found by the court to have complied with the requirements of this subsection and subsection 

(f): Provided, however, That at any time after an order is entered providing for modification in 

the payment of retiree benefits, or at any time after an agreement modifying such benefits is 

made between the trustee and the authorized representative of the recipients of such benefits, 

the authorized representative may apply to the court for an order increasing those benefits which 

order shall be granted if the increase in retiree benefits sought is consistent with the standard 

set forth in paragraph (3): Provided further, That neither the trustee nor the authorized 

representative is precluded from making more than one motion for a modification order 

governed by this subsection. 

(h) 

(1) Prior to a court issuing a final order under subsection (g) of this section, if essential to the 

continuation of the debtor’s business, or in order to avoid irreparable damage to the estate, the 

court, after notice and a hearing, may authorize the trustee to implement interim modifications 

in retiree benefits. 

(2) Any hearing under this subsection shall be scheduled in accordance with the needs of the 

trustee. 

(3) The implementation of such interim changes does not render the motion for modification 

moot. 

(i) No retiree benefits paid between the filing of the petition and the time a plan confirmed under 

section 1129 of this title becomes effective shall be deducted or offset from the amounts allowed 

as claims for any benefits which remain unpaid, or from the amounts to be paid under the plan with 

respect to such claims for unpaid benefits, whether such claims for unpaid benefits are based upon 

or arise from a right to future unpaid benefits or from any benefits not paid as a result of 

modifications allowed pursuant to this section. 

(j) No claim for retiree benefits shall be limited by section 502(b)(7) of this title. 

(k) 

(1) Upon the filing of an application for modifying retiree benefits, the court shall schedule a 

hearing to be held not later than fourteen days after the date of the filing of such application. 

All interested parties may appear and be heard at such hearing. Adequate notice shall be 

provided to such parties at least ten days before the date of such hearing. The court may extend 

the time for the commencement of such hearing for a period not exceeding seven days where 

the circumstances of the case, and the interests of justice require such extension, or for 

additional periods of time to which the trustee and the authorized representative agree. 

(2) The court shall rule on such application for modification within ninety days after the date of 

the commencement of the hearing. In the interests of justice, the court may extend such time 

for ruling for such additional period as the trustee and the authorized representative may agree 

to. If the court does not rule on such application within ninety days after the date of the 

commencement of the hearing, or within such additional time as the trustee and the authorized 

representative may agree to, the trustee may implement the proposed modifications pending the 

ruling of the court on such application. 
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(3) The court may enter such protective orders, consistent with the need of the authorized 

representative of the retirees to evaluate the trustee’s proposal and the application for 

modification, as may be necessary to prevent disclosure of information provided to such 

representative where such disclosure could compromise the position of the debtor with respect 

to its competitors in the industry in which it is engaged. 

(l) If the debtor, during the 180-day period ending on the date of the filing of the petition— 

(1) modified retiree benefits; and 

(2) was insolvent on the date such benefits were modified; 

the court, on motion of a party in interest, and after notice and a hearing, shall issue an order 

reinstating as of the date the modification was made, such benefits as in effect immediately 

before such date unless the court finds that the balance of the equities clearly favors such 

modification. 

the court, on motion of a party in interest, and after notice and a hearing, shall issue an order 

reinstating as of the date the modification was made, such benefits as in effect immediately 

before such date unless the court finds that the balance of the equities clearly favors such 

modification. 

(m) This section shall not apply to any retiree, or the spouse or dependents of such retiree, if such 

retiree’s gross income for the twelve months preceding the filing of the bankruptcy petition equals 

or exceeds $250,000, unless such retiree can demonstrate to the satisfaction of the court that he is 

unable to obtain health, medical, life, and disability coverage for himself, his spouse, and his 

dependents who would otherwise be covered by the employer’s insurance plan, comparable to the 

coverage provided by the employer on the day before the filing of a petition under this title. 

 

11 U.S.C. § 1123 provides in pertinent part: 

11 U.S.C. § 1123 

(a) [omitted] 

(b) Subject to subsection (a) of this section, a plan may— 

(1) impair or leave unimpaired any class of claims, secured or unsecured, or of interests; 

(2) subject to section 365 of this title, provide for the assumption, rejection, or assignment of 

any executory contract or unexpired lease of the debtor not previously rejected under such 

section; 

(3) provide for— 

(A) the settlement or adjustment of any claim or interest belonging to the debtor or to the 

estate; or 

(B) the retention and enforcement by the debtor, by the trustee, or by a representative of the 

estate appointed for such purpose, of any such claim or interest; 

(4) provide for the sale of all or substantially all of the property of the estate, and the distribution 

of the proceeds of such sale among holders of claims or interests; 

(5) modify the rights of holders of secured claims, other than a claim secured only by a security 

interest in real property that is the debtor’s principal residence, or of holders of unsecured 

claims, or leave unaffected the rights of holders of any class of claims; and 

(6) include any other appropriate provision not inconsistent with the applicable provisions of 

this title. 

(c) – (d) [omitted] 
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11 U.S.C. § 1124 provides in pertinent part: 

11 U.S.C. § 1124 

Except as provided in section 1123(a)(4) of this title, a class of claims or interests is impaired under 

a plan unless, with respect to each claim or interest of such class, the plan— 

(1) leaves unaltered the legal, equitable, and contractual rights to which such claim or 

interest entitles the holder of such claim or interest; or 

(2) notwithstanding any contractual provision or applicable law that entitles the holder of 

such claim or interest to demand or receive accelerated payment of such claim or interest 

after the occurrence of a default— 

(A) cures any such default that occurred before or after the commencement of the 

case under this title, other than a default of a kind specified in section 365(b)(2) of 

this title or of a kind that section 365(b)(2) expressly does not require to be cured; 

(B) reinstates the maturity of such claim or interest as such maturity existed before 

such default; 

(C) compensates the holder of such claim or interest for any damages incurred as a 

result of any reasonable reliance by such holder on such contractual provision or 

such applicable law; 

(D) if such claim or such interest arises from any failure to perform a nonmonetary 

obligation, other than a default arising from failure to operate a nonresidential real 

property lease subject to section 365(b)(1)(A), compensates the holder of such claim 

or such interest (other than the debtor or an insider) for any actual pecuniary loss 

incurred by such holder as a result of such failure; and 

(E) does not otherwise alter the legal, equitable, or contractual rights to which such 

claim or interest entitles the holder of such claim or interest. 

  

11 U.S.C. § 1125 provides in pertinent part 

11 U.S.C. § 1125 

(a) In this section— 

(1) “adequate information” means information of a kind, and in sufficient detail, as far as is 

reasonably practicable in light of the nature and history of the debtor and the condition of 

the debtor’s books and records, including a discussion of the potential material Federal tax 

consequences of the plan to the debtor, any successor to the debtor, and a hypothetical 

investor typical of the holders of claims or interests in the case, that would enable such a 

hypothetical investor of the relevant class to make an informed judgment about the plan, but 

adequate information need not include such information about any other possible or 

proposed plan and in determining whether a disclosure statement provides adequate 

information, the court shall consider the complexity of the case, the benefit of additional 

information to creditors and other parties in interest, and the cost of providing additional 

information; and 

(2) “investor typical of holders of claims or interests of the relevant class” means investor 

having— 
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(A) a claim or interest of the relevant class; 

(B) such a relationship with the debtor as the holders of other claims or interests of 

such class generally have; and 

(C) such ability to obtain such information from sources other than the disclosure 

required by this section as holders of claims or interests in such class generally have. 

(b) – (g) [omitted] 

11 U.S.C. § 1126 provides in pertinent part: 

11 U.S.C. § 1126 

(a) – (b) [omitted] 

(c) A class of claims has accepted a plan if such plan has been accepted by creditors, other than any 

entity designated under subsection (e) of this section, that hold at least two-thirds in amount and 

more than one-half in number of the allowed claims of such class held by creditors, other than any 

entity designated under subsection (e) of this section, that have accepted or rejected such plan. 

(d) – (e) [omitted] 

(f) Notwithstanding any other provision of this section, a class that is not impaired under a plan, 

and each holder of a claim or interest of such class, are conclusively presumed to have accepted the 

plan, and solicitation of acceptances with respect to such class from the holders of claims or interests 

of such class is not required. 

(g) Notwithstanding any other provision of this section, a class is deemed not to have accepted a 

plan if such plan provides that the claims or interests of such class do not entitle the holders of such 

claims or interests to receive or retain any property under the plan on account of such claims or 

interests. 

 

11 U.S.C. § 1129 provides in pertinent part: 

11 U.S.C. § 1129 

(a) The court shall confirm a plan only if all of the following requirements are met(*): 

(1) The plan complies with the applicable provisions of this title. 

(2) The proponent of the plan complies with the applicable provisions of this title. 

(3) The plan has been proposed in good faith and not by any means forbidden by law. 

(4) Any payment made or to be made by the proponent, by the debtor, or by a person issuing 

securities or acquiring property under the plan, for services or for costs and expenses in or 

in connection with the case, or in connection with the plan and incident to the case, has been 

approved by, or is subject to the approval of, the court as reasonable. 

(5) 

(A) 

(i) The proponent of the plan has disclosed the identity and affiliations of any 

individual proposed to serve, after confirmation of the plan, as a director, 

officer, or voting trustee of the debtor, an affiliate of the debtor participating 

in a joint plan with the debtor, or a successor to the debtor under the plan; 

and 

(ii) the appointment to, or continuance in, such office of such individual, is 

consistent with the interests of creditors and equity security holders and with 

public policy; and 
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(B) the proponent of the plan has disclosed the identity of any insider that will be 

employed or retained by the reorganized debtor, and the nature of any compensation 

for such insider. 

(6) Any governmental regulatory commission with jurisdiction, after confirmation of the 

plan, over the rates of the debtor has approved any rate change provided for in the plan, or 

such rate change is expressly conditioned on such approval. 

(7) With respect to each impaired class of claims or interests— 

(A) each holder of a claim or interest of such class— 

(i) has accepted the plan; or 

(ii) will receive or retain under the plan on account of such claim or interest 

property of a value, as of the effective date of the plan, that is not less than 

the amount that such holder would so receive or retain if the debtor were 

liquidated under chapter 7 of this title on such date; or 

(B) if section 1111(b)(2) of this title applies to the claims of such class, each holder 

of a claim of such class will receive or retain under the plan on account of such claim 

property of a value, as of the effective date of the plan, that is not less than the value 

of such holder’s interest in the estate’s interest in the property that secures such 

claims. 

(8) With respect to each class of claims or interests— 

(A) such class has accepted the plan; or 

(B) such class is not impaired under the plan. 

(9) Except to the extent that the holder of a particular claim has agreed to a different 

treatment of such claim, the plan provides that— 

(A) with respect to a claim of a kind specified in section 507(a)(2) or 507(a)(3) of 

this title, on the effective date of the plan, the holder of such claim will receive on 

account of such claim cash equal to the allowed amount of such claim; 

(B) with respect to a class of claims of a kind specified in section 507(a)(1), 

507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of this title, each holder of a claim of 

such class will receive— 

(i) if such class has accepted the plan, deferred cash payments of a value, as 

of the effective date of the plan, equal to the allowed amount of such claim; 

or 

(ii) if such class has not accepted the plan, cash on the effective date of the 

plan equal to the allowed amount of such claim; 

(C) with respect to a claim of a kind specified in section 507(a)(8) of this title, the 

holder of such claim will receive on account of such claim regular installment 

payments in cash— 

(i) of a total value, as of the effective date of the plan, equal to the allowed 

amount of such claim; 

(ii) over a period ending not later than 5 years after the date of the order for 

relief under section 301, 302, or 303; and 

(iii) in a manner not less favorable than the most favored nonpriority 

unsecured claim provided for by the plan (other than cash payments made to 

a class of creditors under section 1122(b)); and 

(D) with respect to a secured claim which would otherwise meet the description of 

an unsecured claim of a governmental unit under section 507(a)(8), but for the 
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secured status of that claim, the holder of that claim will receive on account of that 

claim, cash payments, in the same manner and over the same period, as prescribed 

in subparagraph (C). 

(10) If a class of claims is impaired under the plan, at least one class of claims that is 

impaired under the plan has accepted the plan, determined without including any acceptance 

of the plan by any insider. 

(11) Confirmation of the plan is not likely to be followed by the liquidation, or the need for 

further financial reorganization, of the debtor or any successor to the debtor under the plan, 

unless such liquidation or reorganization is proposed in the plan. 

(12) All fees payable under section 1930 of title 28, as determined by the court at the hearing 

on confirmation of the plan, have been paid or the plan provides for the payment of all such 

fees on the effective date of the plan. 

(13) The plan provides for the continuation after its effective date of payment of all retiree 

benefits, as that term is defined in section 1114 of this title, at the level established pursuant 

to subsection (e)(1)(B) or (g) of section 1114 of this title, at any time prior to confirmation 

of the plan, for the duration of the period the debtor has obligated itself to provide such 

benefits. 

(14) If the debtor is required by a judicial or administrative order, or by statute, to pay a 

domestic support obligation, the debtor has paid all amounts payable under such order or 

such statute for such obligation that first become payable after the date of the filing of the 

petition. 

(15) In a case in which the debtor is an individual and in which the holder of an allowed 

unsecured claim objects to the confirmation of the plan— 

(A) the value, as of the effective date of the plan, of the property to be distributed 

under the plan on account of such claim is not less than the amount of such claim; 

or 

(B) the value of the property to be distributed under the plan is not less than the 

projected disposable income of the debtor (as defined in section 1325(b)(2)) to be 

received during the 5-year period beginning on the date that the first payment is due 

under the plan, or during the period for which the plan provides payments, whichever 

is longer. 

(16) All transfers of property under the plan shall be made in accordance with any applicable 

provisions of nonbankruptcy law that govern the transfer of property by a corporation or 

trust that is not a moneyed, business, or commercial corporation or trust(**). 

(b)  

(1) Notwithstanding section 510(a) of this title, if all of the applicable requirements of 

subsection (a) of this section other than paragraph (8) are met with respect to a plan, the court, 

on request of the proponent of the plan, shall confirm the plan notwithstanding the requirements 

of such paragraph if the plan does not discriminate unfairly, and is fair and equitable, with 

respect to each class of claims or interests that is impaired under, and has not accepted, the plan. 

(2) For the purpose of this subsection, the condition that a plan be fair and equitable with respect 

to a class includes the following requirements: 

(A) With respect to a class of secured claims, the plan provides— 

(i) 
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(I) that the holders of such claims retain the liens securing such claims, whether the 

property subject to such liens is retained by the debtor or transferred to another 

entity, to the extent of the allowed amount of such claims; and 

(II) that each holder of a claim of such class receive on account of such claim 

deferred cash payments totaling at least the allowed amount of such claim, of a 

value, as of the effective date of the plan, of at least the value of such holder’s interest 

in the estate’s interest in such property; 

(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to 

the liens securing such claims, free and clear of such liens, with such liens to attach to 

the proceeds of such sale, and the treatment of such liens on proceeds under clause (i) 

or (iii) of this subparagraph; or 

(iii) for the realization by such holders of the indubitable equivalent of such claims. 

(B) With respect to a class of unsecured claims— 

(i) the plan provides that each holder of a claim of such class receive or retain on account 

of such claim property of a value, as of the effective date of the plan, equal to the allowed 

amount of such claim; or 

(ii) the holder of any claim or interest that is junior to the claims of such class will not 

receive or retain under the plan on account of such junior claim or interest any property, 

except that in a case in which the debtor is an individual, the debtor may retain property 

included in the estate under section 1115, subject to the requirements of subsection 

(a)(14) of this section. 

(C) With respect to a class of interests— 

(i) the plan provides that each holder of an interest of such class receive or retain on 

account of such interest property of a value, as of the effective date of the plan, equal to 

the greatest of the allowed amount of any fixed liquidation preference to which such 

holder is entitled, any fixed redemption price to which such holder is entitled, or the 

value of such interest; or 

(ii) the holder of any interest that is junior to the interests of such class will not receive 

or retain under the plan on account of such junior interest any property. 

(c) Notwithstanding subsections (a) and (b) of this section and except as provided in 

section 1127(b) of this title, the court may confirm only one plan, unless the order of confirmation 

in the case has been revoked under section 1144 of this title. If the requirements of subsections (a) 

and (b) of this section are met with respect to more than one plan, the court shall consider the 

preferences of creditors and equity security holders in determining which plan to confirm. 

(d) Notwithstanding any other provision of this section, on request of a party in interest that is a 

governmental unit, the court may not confirm a plan if the principal purpose of the plan is the 

avoidance of taxes or the avoidance of the application of section 5 of the Securities Act of 1933. In 

any hearing under this subsection, the governmental unit has the burden of proof on the issue of 

avoidance. 

(e) [omitted]  

  

(*) Section 1228(b) Chapter 11 and Chapter 13 Cases. —The court shall not confirm a plan of 

reorganization in the case of in individual under chapter 11 or 13 of title 11, United States Code, 

unless requested tax documents have been filed with the court. 

(**) Section 1221(d) Applicability. —The amendments made by this section shall apply for a case 

pending under title 11, United States Code, on the date of enactment of this Act, or filed under that 
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title on or after that date of enactment, except that the court shall not confirm a plan under chapter 

11 of title 11, United States Code, without considering whether this section would substantially 

affect the rights of a party in interest who first acquired rights with respect to the debtor after the 

date of the petition. The parties who may appear and may be heard in a proceeding under this section 

include the attorney general of the states in which the debtor is incorporated, was formed or does 

business. 

 

28 U.S.C. § 1930 provides in pertinent part: 

28 U.S.C. § 1930 

(a) The parties commencing a case under title 11 shall pay to the clerk of the district court or the 

clerk of the bankruptcy court, if one has been certified pursuant to section 156(b) of this title, the 

following filing fees: 

(1) For a case commenced under— 

(A) chapter 7 of title 11, $245, and 

(B) chapter 13 of title 11, $235. 

(2) For a case commenced under chapter 9 of title 11, equal to the fee specified in paragraph (3) 

for filing a case under chapter 11 of title 11. The amount by which the fee payable under this 

paragraph exceeds $300 shall be deposited in the fund established under section 1931 of this 

title. 

(3) For a case commenced under chapter 11 of title 11 that does not concern a railroad, as 

defined in section 101 of title 11, $1000. 

(4) For a case commenced under chapter 11 of title 11 concerning a railroad, as so defined, 

$1,000. 

(5) For a case commenced under chapter 12 of title 11, $200. 

(6) In addition to the filing fee paid to the clerk, a quarterly fee shall be paid to the United States 

trustee, for deposit in the Treasury, in each case under chapter 11 of title 11 for each quarter 

(including any fraction thereof) until the case is converted or dismissed, whichever occurs first. 

The fee shall be $325 for each quarter in which disbursements total less than $15,000; $650 for 

each quarter in which disbursements total $15,000 or more but less than $75,000; $975 for each 

quarter in which disbursements total $75,000 or more but less than $150,000; $1,625 for each 

quarter in which disbursements total $150,000 or more but less than $225,000; $1,950 for each 

quarter in which disbursements total $225,000 or more but less than $300,000; $4,875 for each 

quarter in which disbursements total $300,000 or more but less than $1,000,000; $6,500 for 

each quarter in which disbursements total $1,000,000 or more but less than $2,000,000; $9,750 

for each quarter in which disbursements total $2,000,000 or more but less than $3,000,000; 

$10,400 for each quarter in which disbursements total $3,000,000 or more but less than 

$5,000,000; $13,000 for each quarter in which disbursements total $5,000,000 or more but less 

than $15,000,000; $20,000 for each quarter in which disbursements total $15,000,000 or more 

but less than $30,000,000; $30,000 for each quarter in which disbursements total more than 

$30,000,000. The fee shall be payable on the last day of the calendar month following the 

calendar quarter for which the fee is owed. 

(7) In districts that are not part of a United States trustee region as defined in section 581 of this 

title, the Judicial Conference of the United States may require the debtor in a case under chapter 

11 of title 11 to pay fees equal to those imposed by paragraph (6) of this subsection. Such fees 
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shall be deposited as offsetting receipts to the fund established under section 1931 of this title 

and shall remain available until expended. 

An individual commencing a voluntary case or a joint case under title 11 may pay such fee in 

installments. For converting, on request of the debtor, a case under chapter 7, or 13 of title 11, 

to a case under chapter 11 of title 11, the debtor shall pay to the clerk of the district court or the 

clerk of the bankruptcy court, if one has been certified pursuant to section 156(b) of this title, a 

fee of the amount equal to the difference between the fee specified in paragraph (3) and the fee 

specified in paragraph (1). 

(b) The Judicial Conference of the United States may prescribe additional fees in cases under title 

11 of the same kind as the Judicial Conference prescribes under section 1941(b) of this title. 

(c) Upon the filing of any separate or joint notice of appeal or application for appeal or upon the 

receipt of any order allowing, or notice of the allowance of, an appeal or a writ of certiorari $5 shall 

be paid to the clerk of the court, by the appellant or petitioner. 

(d) Whenever any case or proceeding is dismissed in any bankruptcy court for want of jurisdiction, 

such court may order the payment of just costs. 

(e) The clerk of the court may collect only the fees prescribed under this section. 

(f) 

(1) Under the procedures prescribed by the Judicial Conference of the United States, the district 

court or the bankruptcy court may waive the filing fee in a case under chapter 7 of title 11 for 

an individual if the court determines that such individual has income less than 150 percent of 

the income official poverty line (as defined by the Office of Management and Budget, and 

revised annually in accordance with section 673(2) of the Omnibus Budget Reconciliation Act 

of 1981) applicable to a family of the size involved and is unable to pay that fee in installments. 

For purposes of this paragraph, the term “filing fee” means the filing fee required by subsection 

(a), or any other fee prescribed by the Judicial Conference under subsections (b) and (c) that is 

payable to the clerk upon the commencement of a case under chapter 7. 

(2) The district court or the bankruptcy court may waive for such debtors other fees prescribed 

under subsections (b) and (c). 

(3) This subsection does not restrict the district court or the bankruptcy court from waiving, in 

accordance with Judicial Conference policy, fees prescribed under this section for other debtors 

and creditors.
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