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QUESTIONS PRESENTED
1. Under federal law, does federal court equity posseude the authority to order the
remedy of substantive consolidation of bankruptegtdr estates?
2. Does the power to sell assets free and clear efasts under § 363(f) of the Bankruptcy
Code permits a sale free and clear of succesdmlitiieclaims arising from a Title VII

employment discrimination case?
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OPINIONS BELOW
The opinion of the United States District Court floe District of Kelly has been reported.
The opinion of the United States Court of Appealstfie Thirteenth Circuit is set out in the

Decision and Order, No. 05-4080.

STATEMENT OF JURISDICTION

In accordance with Rule IV of the Rules of the TtelAnnual Judge Conrad B.
Duberstein National Bankruptcy Moot Court Competitia formal statement of jurisdiction has
been omitted.

STATUTES INVOLVED

The relevant sections of the federal statutes, lwére referenced in the brief, appear in
Appendix A.

STATEMENT OF THE CASE

Two years ago, Jean Tien and several other femapogees filed a class action suit
against the Chemical America Product Company,(lmereinafter “CAPCQ”) asserting their
employer created a hostile work environment fofataale employees and also failed to pay its
female employees equal pay for equal work. (R.5).

CAPCO is incorporated in the State of Kelly, arsdgtoduction facility is located in
Manistee, Michigan. (R. 3-4). CAPCO is a whadlned subsidiary of Acme Chemical
Industrial Products, Inc. (hereinafter “ACME”). .(B). ACME is incorporated in the State of
Kelly and in addition to CAPCO is also the pareminpany of Trona Ash Products Company,
Inc. (hereinafter “TAPCO”) . (R. 3).

CAPCO produces calcium chloride, or CaQIR. 3). Calcium chloride has many uses

including use as a “de-icing” product for roads &rghways in the United States. (R. 3). Itis
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also used to increase roadway load bearing capactypromotes resistance to potholing. (R. 3).
CAPCO and ACME have realized strong profits from pinoduction of calcium chloride over
the past few years. (R.5).

Increased industrial development and modernizatiooughout Southeast Asia and
South America during the past ten years, and théraged expansion of the infrastructures in
the countries located throughout these regions hestdted in increased demand for calcium
chloride worldwide. (R. 4). As a result, in adllit to its stead and profitable sales in the United
States, CAPCO has realized increased internatgate$ during the past several years. (R. 5).
CAPCO's calcium chloride production facility haseibeACME’s most profitable subsidiary
because of its domestic success and increasedatiteral sales. (R. 4-5).

It is in this context that Jean Tien and the offlamtiffs have brought their employment
discrimination claims against CAPCO. (R. 5). Tassuit remains pending, awaiting resolution
of the Petitioner’s bankruptcy proceedings, btié plaintiffs prevail their recoveries will be
substantial. (R. 5).

TAPCO, the other subsidiary of ACME, produces saslaat a facility located in Green
River, Wyoming. (R. 4). ACME primarily servesthg marketer and distributor for both
CAPCO and TAPCO. (R. 3). ACME purchases allgfeucts of CAPCO and TAPCO, and in
turn sells the products internationally. (R. 4JAPCO and TAPCO share the same corporate
officers, board of directors, senior managemenhtedR. 4). All three companies use a
centralized cash management system that is opdvgatded parent corporation, ACME. (R. 4).

ACME is responsible for daily operations of ACMEARCO, and TAPCO. (R.4). The
CEO’s of the CAPCO and TAPCO set the price ACMH paly for the products. (R. 4). The

set price does not always reflect current markieepr (R. 4). ACME also charges CAPCO and
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TAPCO for the management services it performs,taadge charges do not always reflect the
true value of those services. (R. 4).

Overall the three companies have worked closelgttagy, yet all three companies have
recognized basic corporate formalities. (R. 8)anMtrade creditors have extended credit based
on the three companies’ unity. (R. 8). Often tord believed they were dealing with ACME
rather than one of its subsidiaries because ACMEchatomarily guaranteed and often paid the
trade debt owed by CAPCO and TAPCO. (R. 8).

Since Jein Tien and the other female plaintiff tharked for CAPCO filed suit the
overall financial strength of ACME has diminishegthuse of the poor earnings of TAPCO. (R.
5). The production and distribution of calciuniazide at CAPCO’s facility in Michigan
remains strong. (R.5). TAPCO has realized soroftfrom soda ash production in the past
few years, but the average soda ash price has fatlsn $110 per ton in June of 2003 to $75 per
ton in the third quarter of 2004 due to reducedalenn the United States. (R. 5). Market
forecasts predict that the domestic price of sattacauld sit at $60 per ton by the second quarter
of 2006. (R.5). Conversely, a competitor of ACKEbusa Industries, Inc.) expects the market
to improve in the near future as a result of netiglitened state and federal environmental
regulations that would require businesses to use smda ash to meet these environmental
regulations. (R. 8).

Even though CAPCO was seeing increased saleuhprbfits realized by TAPCO
caused ACME to default on its primary credit fagilvith Giantbank, NA. (R. 5). This default
caused a cross-default in ACME’s other existinglitracilities and the amounts owed by
ACME were accelerated. (R. 6). ACME currently avits various lenders in excess of $700

million. (R. 6).
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After beginning discussions with its various cretst ACME decided the best way to
restructure was to file for relief under Chapterof the Bankruptcy Code. (R. 6). ACME'’s
filing occurred on August 20, 2004, and the next ttee bankruptcy estates of CAPCO, TAPCO,
and ACME were administratively consolidated. (R. 6)

Because of SOUSA continued poor performance, ACNiaterally decided the best
course of action was to sell the entire businessddighest bidder. (R. 6). The highest bid
was received by Sousa Industries, Inc. (hereiné8&USA”) a competitor of TAPCO in the
soda ash industry. SOUSA'’s bid was for a prigghdlly above fair market value of the assets.
(R. 8). SOUSA desired to purchase all of thetasseall three companies “as a unit” and
intends to retain the majority of the three compahiabor forces, with exception of the directors
and officers. (R. 6, 8). On December 20, 2004M&iled a motion requesting the Bankruptcy
court substantively consolidate the bankruptcytestaf CAPCO, TAPCO, and ACME. (R. 6).
In the absence of substantive consolidation, tis¢ridt Court found that:

...the general unsecured creditors of ACME wouldbgdtveen 50 and 60 cents

on the dollar, the general unsecured creditorsARCO would get between 65

and 75 cents on the dollar and the general unsgcueelitors of TAPCO would

get about seven cents on the dollar. Consatigdhe estates would yield a

distribution of approximately 60 cents on the dol@& the general unsecured

creditor body.

(R. 22-23).

SOUSA also sought to avoid successor liabilityhef Title VII discrimination claims and
will not pursue CAPCO, TAPCO and ACME unless thisran entry of a final non-appealable
order from the bankruptcy court holding the salbédree and clear of the discrimination claim.
(R. 8). Inthe alternative, SOUSA has admitteat thwould consider purchasing the businesses

assets and liabilities if the purchase price wedriced by the amount of women’s discrimination

claims, or an amount was set aside in escrow terdbnese claims. (R. 9).
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ACME seeks to ensure the arrangement with SOUS#&asmplished and filed a motion
on December 20, 2004 requesting the Bankruptcy tGauhorize the sale of all the assets of
CAPCO, TAPCO and ACME to SOUSA free and clear bli@hs, claims, and encumbrances,
including Jean Tien and the other women’s employtrdestrimination claims. (R. 6-7).
Additionally, in order to please SOUSA, in the samation, ACME requested the court to
substantively consolidate CAPCO, TAPCO and ACMIB imhe bankruptcy estate. (R. 6).

Jean Tien, and several of the named plaintiffeénTitle VII lawsuit filed objections to
ACME's motions and the case was move to the Urtttiades District Court for the District of
Kelly.* (R. 7). On February 9, 2005, the District Cdweard testimony and oral argument with
respect to ACME’s motions and by order and denisiated March 14, 2005, the District Court
granted ACME’s motion in its entirety. (R. 7)The District Court found that “ACME, TAPCO,
and CAPCO routinely participated in complex interpany loans and transactions in their day-
to-day business operation and these transactiores po®rly documented and accounted for.”
(R. 7). The District court also noted that “it wd@ be prohibitively expensive to unravel all of
the inter-corporate dealings and determine thedtake of affairs of each company.” (R. 8).

On March 20, Jean Tien filed a timely appeal ofrict Court’s decision with
Thirteenth Circuit of the United States Court ofpijals. (R. 9). The Thirteenth Circuit reversed
the District Courts decision on both issues of sarigal consolidation and the sale of the three

company’s assets free and clear of the discrimonatiaims. (R. 18).

! This case reached the District Court because the Respoitelémt fnotion with the United States District Court
for the District of Kelly seeking to withdraw the referena¢he ACME, TAPCO, and CAPCQO'’s bankruptcy cases
from the Bankruptcy Court pursuant to 28 U.S.C. 157(R. 7). The District Court granted this motionJamuary
6, 2005 noting that the District Court was the more gypaite forum to address any issues of successor liability
under federal law. (R. 7).
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SUMMARY OF THE ARGUMENT

Federal courts do not have equity power to orderémedy of substantive consolidation
of bankruptcy debtor estates, because substarmnsotidation is not expressly authorized by
statute or rule, was not a judicial remedy avadablthe English Court of Chancery in 1789, and
is not authorized by section 105 of the Bankruiioge.

The courts and commentators suggest that these sbregces—express statutory
authority, federal common law, and section 105hefBankruptcy Code—are the sole potential
sources of power from which the equitable remedyutiistantive consolidation could have
derived.

Because none of these potential sources actualydas the requisite authority for the
remedy of substantive consolidation, it does nadtexBut even if the Court finds that the
federal courts possess the authority to order anbgé consolidation, the Court should not allow
it to be ordered in this case, because this casg wiat involve circumstances justifying its use
and its application to this case would be inequlgtab

Additionally, section 363(f) of the Bankruptcy Codethorizes the bankruptcy courts,
assuming certain conditions are met, to allow Hie ef property “free and clear of amgerest
in such propertyf an entity other than the estate.” While thel€does not define the kinds of
“interests in property” that the statute is intethdi®@ encompass, case law in many jurisdictions
has made it clear that general unsecured clainmotfall within this meaning.

Furthermore, section 363(f) should not be usedssrde*substantial business reason”
exists. Here, because the Petitioner’s claim geaared, arising from a sex and gender

discrimination class action suit, it is not an &rdgst in such property” for purposes of section



30

363(f). As such, this Court should not allow thie-plan sale of Petitioner’s assets free and clear
of such claims.
STANDARD OF REVIEW

In civil appeals, a lower court’s findings of faetie accorded special deference, and will

not be disturbed on appeal unless the finding$cearly erroneous.Hirschfeld v Spanakos,
104 F.3d 16, 19 (2d Cir. 1997). However, a disttourt’s conclusions of law are reviewael
novo,and an appellate court need not pay any level fgfrdiece to a lower court’s conclusions
of law. Keach v United States Trust C419 F.3d 626, 634 (7th Cir. 2005).
ARGUMENT
|. UNDER FEDERAL LAW, FEDERAL COURT EQUITY POWER E XCLUDES THE
AUTHORITY TO ORDER THE REMEDY OF SUBSTANTIVE CONSOL IDATION
OF BANKRUPTCY DEBTOR ESTATES

Federal courts do not have equity power to orderémedy of substantive consolidation
of bankruptcy debtor estates, because substarnsotidation is not expressly authorized by
statute or rule, was not a judicial remedy avadablthe English Court of Chancery in 1789, and
is not authorized by section 105 of the Bankruiioge.

The courts and commentators suggest that these sbregces—express statutory
authority, federal common law, and section 105hefBankruptcy Code—are the sole potential
sources of power from which the equitable remedyutiistantive consolidation could have
derived. See, e.gln re Owens Corningd19 F.3d 195 (3d Cir. 2005} ]ass Five Nevada
Claimants v. Dow Corning Corp(ln re Dow Corning Corp.)280 F.3d 648 (6th Cir. 2002);
Alexander v. Comptorln re Bonham)229 F.3d 750 (9th Cir. 2000y re Stone & Webster,

Inc., 286 B.R. 532 (Bankr. D. Del. 2002); J. Maxwaelicker,Grupo Mexicano and the Death of

Substantive Consolidatip8 Am. Bankr. Inst. L. Rev. 427 (2000).
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Because none of these potential sources actualydas the requisite authority for the
remedy of substantive consolidation, it does nadtexBut even if the Court finds that the
federal courts possess the authority to order anhbge consolidation, the Court should not allow
it to be ordered in this case, because this casg wiat involve circumstances justifying its use
and its application to this case would be ineql&tal®\ simple explanation of what substantive
consolidation is should assist the Court in appttewy the Respondent’s further arguments.

The circuit courts describe substantive consoliatis a device serves to, among other
things, pool the assets and liabilities of distiogt related corporations and combine the
corporations’ creditors for purposes of voting ennganization plansSee, e.gln re Bonham
229 F.3d 750, 764. It enables the combined delasatisfy the combined creditors’ claims out
of the single, combined fund of asselid. The main purpose of substantive consolidatipn is
allegedly, the “equitable treatment of all cred#d’ 1d. (QquotingUnion Sav. Bank v.
Augie/Restivo Baking Cdln re Augie/Restivo Baking Qo860 F.2d 515, 518 (2d Cir. 1988)).

Proponents of substantive consolidation agreeitimequitable in nature and that the

authority for ordering it is contained in the bamiicy courts’ “general” equity powergd.alcott,
Inc. v. Wharton (In re Continental Vending Machr&y 517 F.2d 997, 1000 (2d Cir. 1975).
They also agree that the bankruptcy courts’ equotyers are limited—not to be used in any
manner to circumvent the Bankruptcy Codsch v. Rasmusseal?7 F.3d 769, 777 (7th Cir.
2005). As the Court of Appeals for the Thirtee@ilcuit so aptly concluded below on the
guestion of “whether a bankruptcy court’s equitgim@er extends so far as to order the

substantive consolidation of two or more bankrumstatesl,] . . . [f]lor the reasons that follow,

this Court [should conclude] that it does not.”. (R.) But if the Court finds that a bankruptcy
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court’s equity power does extend so far, the Cshiould find that the order should not have
been allowed in this case.
A. The federal courts do not have equity authoritgrier substantive consolidation,

because it is not expressly authorized by fedéaalit® or Rule of Bankruptcy
Procedure

Substantive consolidation is not expressly autleorin the Bankruptcy Code, any other
statutory provision, or the Rules of Bankruptcyd@aure. Fed. Deposit Ins. Corp. v. Colonial
Realty Co,.966 F.2d 57, 59 (2d Cir. 1992) (quotiimgre Augie/Restivo Baking G&60 F.2d at
518). Itis a judicially created remedy with isngsis in state corporate law “alter ego” and
“instrumentality” theorie$. See, e.g., In re Owens Cornidd,9 F.3d at 207Soviero v. Franklin
Nat’l Bank of Long Island328 F.2d 446, 447-448 (2d Cir. 1968)pne v. Eacho, (In re Tip Top
Tailors, Inc.) 127 F.2d 284, 287-289 (4th Cir. 194P)sh v. East114 F.2d 177, 191 (10th Cir.
1940).

While substantive consolidation is contemplatedChwpter 11 of the Bankruptcy Code,
it is clear that as a remedy apart from a plareofganization, no federal statute or rule expressly
authorizes the infamous remedy of substantive dmiamn. See e.g., In re Bonhar229 F.3d
at 763-764Colonial Realty C0.966 F.2d at 59n re Permian Producers Drilling, Inc263 B.R.
510, (Bankr. W.D. Tex. 2000)n re Circle Land and Cattle Corp213 B.R. 870 (Bankr. D. Kan.
1997);In re Standard Brands Paint Cd.54 B.R. 563, 567 (Bankr. C.D. Cal. 199B)re F.A.
Potts & Co, 23 B.R. 569 (Bankr. E.D. Pa. 1982). The statidgeest to an express grant of

authority for substantive consolidation is the gagnzation plan provisions of section 1123. 11

2 Substantive consolidation is most closely related to pasgibly derives from, the turnover order, which & th
remedy requiring a parent corporation (or subsidiary)hhatattempted to defraud its creditors through fraudiulen
conveyances to its subsidiary (or parent) to turn its sisset to the bankruptcy trustee of the bankrupt
corporation’s estate for allocation to creditors undeoeganization planFish v. East114 F.2d 177 (10th Cir.
1940);accord Sampsell v. Imperial Paper & Color Cqrp13 U.S. 215 (1941). The judiciary’s misapprehension
the underlying rationale for the existence of the turnoves-tgmedy, and its resulting misapplication of the
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U.S.C.A. 8 1123(a)(5)(C) (West 2004 & Supp. 200A)though Petitioner will likely ask the
Court to find authority for substantive consolidatin section 1123, Petitioner’s application of
section 1123 is flawed, because section 1123 dotesuthorize pre-confirmation consolidation
and to find that it does would erode the requireisiand protections of Chapter 11 plans.

Section 1123 provides that “[n]otwithstanding atlyeswise applicable nonbankruptcy
law, a plan shall . . . provide adequate meanghplan’s implementation, such as . . . merger
or consolidation of the debtor with one or morespes.” Id. While it is true that some courts
have dodged the absence of any actual authorifgrésconfirmation substantive consolidation
and grounded their use of the remedy on this pi@viSee, e.g., In re Stone & Webster, Jnc
286 B.R. at 540-541, there are at least two probletth this approach.

First, section 1123 provides no authority for tmaneuver. Under the familiar maxim of
statutory constructiorexpressio unius est exclusio alterfusubstantive consolidation cannot be
ordered outside of a confirmed reorganization p&ee generally Barnhart v. Peabody Coal,Co
537 U.S. 149, 168 (2003) (noting that the maxinaxgression uniuthas force only when the
items expressed are members of an ‘associated gragyies,’ justifying the inference that
items not mentioned were excluded by deliberatécehmot inadvertence”).

Second, using section 1123 as a stepping storsifmtantively consolidating estates
outside of a plan erodes the requirement that agimation be part of a confirmed
reorganization plan. Erosion of that requiremsritarmful to creditors, because pre-
confirmation consolidation bypasses the requiremtrdt the debtor’s plan and its proponent

comply with chapter 11, which includes creditorimgtrequirements, fairness requirements, and

doctrine of substantive consolidation to cases like theabhar, is discussed below at section I. D. of Respotsdent
brief.

3 “[T]o express or include one thing implies the exclusibthe other.” Black’s Law Dictionary 476 (abr. 7th ed.
2000).

10
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priority protection. See, e.gRension Benefit Guar. Corp., Cont’l Air Lines, Inc Braniff
Airways, Inc., (In re Braniff Airways, In¢.J00 F.2d 935, 940 (5th Cir. 1983); 11 U.S.C.A. §
1129 (West 2004 & Supp. 2005).

These problems have solutions. First, with regarskction 1123’s failure to authorize
pre-confirmation consolidation, it is clear thattsen 1123 is the only Code provision
mentioning substantive consolidation. Congressengadonscious choice not to specifically
authorize pre-confirmation consolidation at thedtiinenacted section 1123 and at the time it
authorized procedural consolidatioGeeln re Bonham229 F.3d at 763 (recognizing that
“substantive consolidation was not codified by Bamkruptcy Reform Acts of 1978 or 1994 . . .
as were related provisions allowing for procedaomaisolidation”).

The circuits have agreed that “[w]hen a specificl€eection addresses an issue, a court
may not employ its equitable powers to achievesalteot contemplated by the Codéri re
Fesco Plastics Corp996 F.2d 152, 154 (7th Cir. 1993) (citihgre Morristown & Erie R.R.

Co., 885 F.2d 98, 100 (3d Cir. 1988)cord Levit v. Ingersoll Rand Fin. Car@74 F.2d 1186,
1198 n.10 (7th Cir. 1989)n re FRG, Inc, 124 B.R. 653, 659 (Bankr. E.D. Pa. 1991)). 8inc
section 1123 addresses the issue of substantiwelkdation, and is the only section that does so,
a court cannot, under section 105 or any othertgrfaequitable jurisdiction, order the remedy
outside confirmation of the reorganization plara do so would be to disregard the plain
construction of the statute and employ equitablegus to achieve a result not contemplated by
the Code—i.e., consolidation outside of a confirmkzh.

The Petitioner will argue that it was unnecessarydongress to specifically authorize
pre-plan substantive consolidation, because bynetiding it in the Bankruptcy Code Congress

was merely recognizing the bankruptcy courts’ iené€equity powers under section 105.

11
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Petitioner will contend that Congress’ choice motdodify the remedy is actually a ratification of
the remedy, which has been used by the federattmurdecades, since if Congress had chosen
to limit the remedy’s use to a confirmed plan,atild have done so. Perhaps if Petitioner’s
underlying premises were correct, this argumentitigve merit. But, as discussed below, the
federal district and bankruptcy courts do not hegmeitable jurisdiction, under section 105 or
under general equity powers, to order substantwsalidation.

As for the second problem with pre-confirmation solidation—disregard of creditor
protections—contrary to what some courts and Begti would think, substantive consolidation
in the confirmation context is not comparable tosmidation outside of that context. For one
thing, ordering consolidation outside the confinmatcontext circumvents the protections
afforded to impaired classes of claimants. 110.&.8 1129(7) (permitting confirmation of a
reorganization plaonly if every requirement of section 1129 is satisfieduding the
requirement that “each holder of a claim or intecégeach impaired class]” accept the plan or
accept other arrangements in lieu thereof); 11@1.8.1126(c) (2000).

Under Chapter 11, a plan must be confirmed if i¢deives the affirmative vote of each
impaired creditor class or 2) it “garners the suppbat least one impaired class and meets the
criteria for cram down in section 1129(8§).In re Fur Creations by Varriale, Ltd188 B.R. 754,
758 (Bankr. S.D.N.Y. 1995) (noting that a plan aatrive confirmed “absent the affirmative vote
of at least one impaired class (not counting thewof insiders or those impaired classes that are

deemed to reject)). These Code requirementsdagignificant protection to dissenting,

* Under 11 U.S.C. section 1126(c), a “class of claims has actagilan if such plan has been accepted by
creditors . . . that hold at least two-thirds in amouxtmore than one-half in number of the allowed claims of such
class held by creditors.” Moreover, section 1126(g) plesvithat “a class is deemed not to have accepted a plan if
such plan provides that the claims . . . of such clas®tentitle the holders of such claims to receive or retain any
property under the plan on account of such claims.”

12
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impaired claimants that courts ignore when theygsabstantive consolidation outside of a
confirmed reorganization plan.

Even under the “cram down” provisions, in which ajonity of impaired creditors are
forced to accept the debtor’s plan, impaired cogdiire given significant protectio®eell
U.S.C.A. 8§ 1129(b)(1). In the cram down provisiaine Code provides that “with respect to
each class of claims . . . that is impaired unaded, has not accepted, the plan,” a court will only
confirm the plan “if the plan does not discriminateairly, and is fair and equitableld.

Courts allowing substantive consolidation outsifla oonfirmed reorganization plan
would ignore a significant portion of chapter Irigluding the dissenting classes’ rights to
withhold approval of the plah.Disregarding Chapter 11 creditor protectionsissutbing for at
least two reasons. First, it destroys Code sedii@® by deleting one of the required elements
of a confirmed plan—approval of at least one ct#smpaired claimants. Whenever a debtor
wishes to choose consolidation in providing “adégumeans” for implementing its
reorganization plan, 11 U.S.C.A. 8§ 1123(a)(5)(€gan completely circumvent section 1129 by
asking the court to grant a motion for substantiwesolidation before the plangsnfirmed.

The second problem with disregarding the creditotgetions of Chapter 11 is that if
consolidation is allowed before confirmation, ttadincreditors of each corporation will be
combined for voting purpose$n re Augie/Restivo Baking C@60 F.2d at 517. The problem

with this is that the votes of a particular grodgeditors, the Respondents in this case, will be

®11 U.S.C.A. section 1129(b)(2)(B) provides that “[floe purpose of [subsection (b)(1)], the condition ¢hplan

be fair and equitable with respect to a class includes thevintjorequirements: . . . (B) [w]ith respect to a class of
unsecured claims—(i) the plan provides that each holder ofra ofssuch class receive or retain on account of such
claim property of a value, as of the effective date of the ptargléo the allowed amount of such claim; or (ii) the
holder of any claim . . . that is junior to the claimsoé€h class will not receive or retain under the plan on atcou

of such junior claim . . . any property.”

® But that is precisely what the Bankruptcy Court forBigtrict of Delaware did when it blithely dismissed the
distinction between pre-confirmation consolidation anasotidation under section 1128 re Stone & Webster,

13
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diluted by the consolidatiohmaking it impossible for the claimants to voteiagathe plan®

Both of these results are inappropriate in lighthef rule that “it is up to the creditors—and not
the courts—to accept or reject a reorganization plaich fails to provide them adequate
protection.” Norwest Bank Worthington v. Ahled85 U.S. 197, 207 (1988) (citing 11 U.S.C. §
1126).

Finally, in addition to the absence of statutorthauty for pre-confirmation
consolidation, the Bankruptcy Rules do not autlesiach consolidation. Fed. R. Bankr. P. 1015
Advisory Committee’s Note (2001 re Stone & Webster, In286 B.R. at 539. In fact, the
advisory committee notes state that the BankruBtdgs do not authorize or prohibit
consolidation of debtor estates. Fed. R. BanktOR5 Advisory Committee’s Note. The
advisory committee even suggests that “[c]onsalidabf the estates of separate debtors may
sometimes be appropriate, as when the affairs afdinidual and a corporation owned or
controlled by that individual are so intermingléet the court cannot separate their assets and
liabilities.” Id. But in making this assessment, the advisory citi@enis just reiterating the case
law. See Id The fact remains that there is neither statusmtjnority nor authority under the

rules for pre-confirmation consolidation.

Inc., 286 B.R. at 541 (commenting that the court had “sgiffieulty understanding” the Equity Committee’s
position regarding the difference between section 1128atidiation and an order of substantive consolidation).

" Consolidation under the confirmed plan provisionshef€ode seems to mitigate this problem to some degree by
providing that “a plan may place a claim . . . in a particulasdaay if such claim . . . is substantially similar te th
other claims or interests of such class.” 11 U.S.C. 2(H)Z2000).But sedn re Dow Corning Corp 280 F.3d at
661 (noting that section 1122(a) “does not demand thainaillar claims be in the same class. . . . [T]he bankruptcy
court has substantial discretion to place similar claims ferdifit classes”). Although it is possible that, evendf th
bankruptcy court did not order consolidation, the Respdaaenuld still be diluted by the bankruptcy court’s
decision not to put all of CAPCO'’s claimants into one clées, result would be highly unlikely. First, withabe
consolidated estate, there would be fewer unsecured credigmsup together that could dilute the Respondents.
Second, a court would not likely succeed in dispersing GABClaimants, because to do so would be contrary to
the purposes of the Code.

8 Respondents could be diluted, because when the detztly fiets around to crafting its reorganization plan, the
plan could lump the Respondents together with othexaumed creditors that could make the Respondents minority
claimants. If they are diluted in this way, it will befault or impossible for them to obtain the necessary nitgjor
numbers—one-half in number and two-thirds in amouriams—to withstand a proposed plan. Unfortunately,

14
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The Petitioner will argue that the Advisory Commgttnotes under Rule 1015 support its
position that substantive consolidation is appgrin this caseSeeln re Stone & Webster,
Inc., 286 B.R. at 539 (reasoning that the “Advisoryr@aittee . . . believed that substantive
consolidation was readily available under the Baptay Code”). But the committee’s
comments on what it perceives to be the stateeofalv has no bearing on whether the federal
courts have the authority to order the remedy.afgument based on the Rules of Bankruptcy
Procedure or its Advisory Committee’s Notes migbespoint. The Petitioner must look
elsewhere for authority. Unfortunately for theif@ber, no such authority exists.

B. Because bankruptcy courts are units of the fedis#ict courts and, therefore, have

the same equity power as federal district courtap® Mexicano applies with equal

force to them in forbidding equitable remedies unkn to the English Court of
Chancery at the time the two countries were sepdrat

The United States Supreme Court has declaredeatiatdl courts’ equity jurisdiction “is
an authority to administer in equity suits the piphes of the system of judicial remedies which
had been devised and was being administered Hyribksh Court of Chancery at the time of
the separation of the two countriesGrupo Mexicano de Desarrollo, S.A. v. Alliance Bétuhd,
Inc.,527 U.S. 308, 318 (1999) (quotiAdglas Life Ins. Co. v. W.I. Southern, In806 U.S. 563,
568 (1939)).

It is undisputed that substantive consolidation natspart of that system of judicial
remedies.See, e.g., In re Bonha29 F.3d at 764 (noting that “the substantivesotidation of
two estates was first tacitly approved by the Smgr€ourt” inSampsell v. Imperial Paper &

Color Corp, 313 U.S. 215 (1941)).

when courts order substantive consolidation before alfdlabeen confirmed, claimants like the Respondents will
never have the opportunity to exercise their right to spbe consolidation.

15
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After the Supreme Court’s decision@upo Mexicanp527 U.S. 308, substantive
consolidation is no longer available as an equitabinedy, because it is neither expressly
authorized by statute nor was it made availablereghe nineteenth century. Und&mupo
Mexicano’srule that today’s federal courts cannot exerciggtable authority unless such
authority was exercised by the English ChanceryrGaul 789, 527 U.S. at 318, or created by
act of Congress, the remedy of substantive coresaiol cannot surviveCf. In re Dow Corning
Corp., 280 F.3d 648 (reasoning that if there is autiamtder the Bankruptcy Code for
substantive consolidation, then inquiry into theitations on federal courts’ general equitable
powers undeGrupo Mexicanas unnecessary). It is unpersuasive for Petititmenerely argue
that “[n]o court has held that substantive constiah is not authorized.Tn re Owens Corning
419 F.3d at 208 (citinth re Bonham229 F.3d at 765). Neither is it any answer suddstantive
consolidation has existed for decades in the fédgstiem. See In re Stone & Webster, In286
B.R. at 539-540 (recognizing that substantive chidation has been allowed “by courts in the
bankruptcy context for more than half a century¥ithout either express statutory authority,
authority undefGrupo Mexicangor authority under section 105’s narrow grane@ditable
powers, substantive consolidation is an impermissiburpation of federal court power.

In the federal system, the “district courts . avé original jurisdiction of all civil actions
arising under the Constitution, laws, or treatiehe United States.” 28 U.S.C. § 1331 (2000).
District court jurisdiction over civil actions inadles the authority to administer both legal and
equitable remedies. 28 U.S.C. 8 1331 Revision §pteting that the words “all civil actions’
were substituted for ‘all suits of a civil natueg,common law or in equity’ to conform with Rule
2 of the Federal Rules of Civil Procedure”). BanKcy courts are, and have always been, in

one form or another, part of the district courdeeAct of Apr. 4, 1800, ch. 19, § 2, 2 Stat. 19,

16
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21 (repealed 1803); Act of Aug. 19, 1841, ch. 8, § Stat. 440, 445 (repealed 1843); Act of
July 1, 1898, ch. 541, § 2, 30 Stat. 544, 545 @akguk1978); Bankruptcy Reform Act of 1978,
Pub. L. No. 95-598, § 241(a), 92 Stat. 2668 (regzbab84), Pub. L. No. 98-353, § 104(a), 98
Stat. 333, 336 (1984); 28 U.S.C. § 151 (2000).

Because bankruptcy courts are “units” of the feldéisdrict courts, they are courts of
equity like the district courts aré.ocal Loan Co. v. Hun292 U.S. 234, 240 (1934) (reasoning,
at a time when the district courts and not sepanaits thereof exercised bankruptcy jurisdiction,
that “courts of bankruptcy are essentially couftequity”). Their equity power is derivative of
the federal district courts’ equity poweld. They have no equity power independent of the
district courts’ A review of the historical development of thedeal district court system, and
of the bankruptcy court as a unit of that systenialpful to understand the origin of bankruptcy
courts’ equity power and the limits on that pow8eeTucker,supra.

When Congress acted pursuant to its constitutiaagdority, U.S. Const. art. Ill, 8 1, and
enacted the Judiciary Act of 1789, ch. 20, 1 Staf(1789), it established the first round of
federal district courts and circuit courts of agpekucker,supraat 437-38. Congress bestowed
upon these inferior courts the authority to adneristhat body of remedies, procedures and
practices which theretofore had been evolved irEtfiglish Court of Chancery, subject, of
course, to modifications by CongressSprague v. Ticonic Nat. Ban&07 U.S. 161, 164-165
(1939).

Congress enacted the first bankruptcy laws in 1B86towing upon the district courts the

authority to administer bankruptcy proceeding®, 8 Stat. at 21. With the enactment of each

° This is accurate, even considering 11 U.S.C.A. § 105108t & Supp. 2005), which embodies the special,
limited-scope equitable power addressed below.

17
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new federal bankruptcy laW,Congress perpetuated the district courts’ authéait law and in
equity . . . to exercise original jurisdiction iartkruptcy proceedings.” 8 2, 30 Stat at 545;
Pepper v. Litton308 U.S. 295, 303-304 (1939). Finally, in 198H#er its failed attempt in the
1978 Act to bestow upon the bankruptcy courts fieners of a court of equity,” § 241(a), 92
Stat. at 2671, Congress officially established bapicy courts as “units” of the federal district
courts authorized to exercise district court pow28.U.S.C. § 151 (2000¥.

While the Bankruptcy Reform Act of 1978 expressigewed bankruptcy courts with the
“powers of a court of equity,” 8 241(a), 92 Stdt2@71, that Act was short lived. Inits 1984
revision of Title 28, which repealed the 1978 Adbngress divested the bankruptcy courts of the
“powers of a court of equity.” Tuckesupraat 437. Congress never reinvested the bankruptcy
courts, as courts distinct from the district countgh equity power.ld. In place of a new
statutory grant of equity power, Congress gavebdrkruptcy courts a new role as units of the
district courts. 28 U.S.C. § 151.

In the 1984 act, Congress gave the district cdortginal and exclusive jurisdiction of
all cases under title 11.” 28 U.S.C. § 1334(a)(®0 Congress also authorized the district
courts to delegate to the bankruptcy units the paavadjudicate cases under title 11. 28 U.S.C.
§ 1334(b). As units of the federal district copasd as courts to whom is delegated the
authority to adjudicate bankruptcy cases, bankyupttrts share in the status of the district

courts as arbiters of the judicial power of thetgdiStates in bankruptcy cases. 28 U.S.C. § 151

10 Statutes relevant to the history of Congressional bestiveajuity power on federal district courts sitting as
bankruptcy courts were enacted in 1800, § 2, 2 Stat. 18a(exp1803); 1841, § 6, 5 Stat. 440 (repealed 1843); 1898,
§ 2, 30 Stat. 544 (repealed 1978); 1978, § 241(a)1&23%568, 2671 (repealed 1984); and 1984, § 104(a)i@8 S

333 (1984).

1 Repeal of the 1978 Act was precipitated by the Supreme Cdedision inNorthern Pipeline Constr. Co. v.
Marathon Pipe Line C9458 U.S. 50 (1982), in which the Court found untitutfonal Congress’ attempt in the

1978 Act to bestow Article 11l judicial power upon tharkruptcy courts without making them Article Il courts,
including providing other perquisites of Article 11l ats.
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(stating that “[e]ach bankruptcy judge, as a juioifficer of the district court, may exercise the
authority conferred under this chapter with respeemny action, suit, or proceeding”).

As a result of the foregoing, bankruptcy courtklgeneral equitable power that is
separate and distinct from those equitable powalsthy the district courts. District court equity
jurisdiction derives from the Judiciary Act of 178ad includes only those powers that were
exercised in England in 1789 and any other powggsiBcally authorized by Congress. A
bankruptcy court’s equity power is the same assaidi court’s equity power. Those powers do
not include the authority to order the remedy dfstantive consolidation. If they have any
equitable power outside of the general federaltafle power delimited brupo Mexicangit
must come by act of CongresSee, e.gGrupo Mexicanp527 U.S. at 333.

The Petitioner has no legitimate argument in ogjosto the clear relationship between
the district courts and the bankruptcy courts dit ttommon source of equity jurisdictioBut
see In re Owens Corning19 F.3d at 209 (attempting to distinguish betwaistrict court equity
power and bankruptcy court equity power on the gdswof “extensive history of bankruptcy
law and judicial precedent”). The fact that baqtay courts have the same equity powers as the
district courts have annihilates the Petitionegatention that bankruptcy is unique and is not
subject to th&rupo Mexicandimitations on district court equity poweBut sedd. What
makes Petitioner’s argument so vulnerable is tismake reliance on the fact that courts have
indeed ordered substantive consolidation in thé nadiser than a showing that they were
authorized by law to do so. Petitioner cannotosesly contend that bankruptcy court equity
power derives from a source wholly independenhefdource of district court equity power.
Therefore, its argument must fail.

C. Bankruptcy courts are not authorized under 11 U.SeCtion 105 to order the remedy
of substantive consolidation.
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Section 105 of the Bankruptcy Code does not proaigtority for the extraordinary
remedy of substantive consolidatitrut see, e.g., In re Augie/Resti860 F.2d at 517 n.1
(noting that “the power to consolidate substanyiyed] in the court’s general equitable powers
as set forth in 11 U.S.C. § 105"), because that@ecs merely an express confirmation of the
equitable powers already vested in the bankruptcyts as branches of the district courts.

The circuits that approve of the doctrine of sulista consolidation would ascribe
bankruptcy court equitable power to order the rgmedll U.S.C.A. § 105(a)See, e.g., Inre
Bonham 229 F.3d at 764 (citintn re Augie/Restiva860 F.2d at 518 n.1). But section 105 is
not a grant of general equity power, but a grargpafcific equity power to fulfill the specific
provisions of the CodeNew England Dairies, Inc. v. Dairy Mart Convenierg&teres, Inc., (In
re Dairy Mart Convenience Stores, In8p1 F.3d 86 (2d Cir. 2003)) re Fesco Plastics Corp
996 F.2d at 154. It is clear that Congress nevended section 105 to be an extraordinary grant
of equity power, but an expression of Congres®nhthat bankruptcy courts have the equity
powers available to the federal district codftsS. Rep. No. 95-989, at 51 (19783printed in
1978 U.S.C.C.A.N. 5787, 5837; H.R. Rep. No. 95-32%42 (1977)eprinted in1978
U.S.C.C.A.N. 5963, 6298.

Section 105 provides that “[t]he court may issug arder, process, or judgment that is
necessary or appropriate to carry out the provisadrthis title.” 11 U.S.C.A. 8 105(a). In
addition to the legislative history of section 105 plain language suggests its limited scope.

The Supreme Court picked up on its limited scopemihreasoned that the bankruptcy courts

equitable powers “must and can only be exercisédinvihe confines of the Bankruptcy Code.

2 Because, under section 105, bankruptcy courts have thg pquiers available to the federal district courts,
section 105 is clearly not a grant of equity power inddpat of the federal courts upon which the Petitioner can
rely in arguing thaGrupo Mexicanaloes not apply to the bankruptcy courts.
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Ahlers 485 U.S. at 206ee alsdn re Plaza de Diego Shopping Citr., In811 F.2d 820, 830-
831 (1st Cir. 1990) (reasoning that a bankruptayt®section 105 power “cannot be used in a
manner inconsistent with the commands of the BastkyuCode”).

The exercise of equitable powers within the cordfiaethe Bankruptcy Code allows a
court to carry out “the provisions of the Bankryp@ode, rather than to further the purposes of
the Code generally.’Smart World Techs., LLC v. Juno Online Servs.,(lncce Smart World
Techs., LLC)423 F.3d 166, 184 (2d Cir. 200%)xcordIn re Fesco Plastics Corp996 F.2d at
154. It also limits a bankruptcy court’s discretito alter the relationships between creditors and
debtors and to create substantive rights not oiserawvailable.

For example, it is clear that bankruptcy courtshcéinunder the auspices of section 105,
“create substantive rights that are otherwise uifetMa under applicable law.Southmark Corp.
v. Grosz (In re Southmark Corp49 F.3d 1111, 1116 (5th Cir. 199axcordIn re Dairy Mart
Convenience Stores, In@51 F.3d at 92. The courts have understoodstiizgtantive
consolidation is “no mere instrument of proceda@venience . . . but a measure vitally
affecting substantive rights.Flora Mir Candy Corp. v. R.S. Dickson & C@32 F.2d 1060,

1062 (2d Cir. 1970). Therefore, section 105 caimeotised to order substantive consolidation
when to do so would disrupt creditors’ rights undeonfirmed plan.

What Petitioner will likely argue in opposition adés to the bankruptcy court’s authority
under section 105 to achieve the purposes of tlike Civhat it will claim, and what most
circuits claim, is that the main purposes of sulitsta consolidation are to enhance “the value of
the assets available to creditorsi’re Owens Corningd19 F.3d at 211, and to achieve “fairness
to all creditors.” Colonial Realty Cq 966 F.2d at 61 (stating that the sole aim oftaudtive

consolidation is “fairness to all creditors”). Pgrmitting consolidation in this case, Petitioner’s
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unsecured creditors as a whole, to say nothints@ecured creditors, will be better off. Its
unsecured creditors will get a better return ondléar. (R. 22-23.) Petitioner will contend that
section 105 is the grant of general equitable pswleat authorizes substantive consolidation in
order to achieve the purpose of fairness to cresliteed. Deposit Ins. Corp. v. Colonial Realty
Co., 966 F.2d at 61 (citinBrabkin v. Midland-Ross Corp., (In re Auto-Traini@gg, 810 F.2d
270, 276 (D.C. Cir. 1987).

The problems with the Petitioner’s argument is thest premised on a general purpose—
“fairness to all creditors”—rather than a specdiatutory provision. Such reasoning is faulty in
light of cases likén re Smart World423 F.3d at 184. What is worse is that the iBagt has
asked the trial court below to issue an order usdetion 105 that is inconsistent with section
1123. Namely, to order substantive consolidatiotside the context of a confirmed
reorganization plan. Moreover, as pre-confirmatonsolidation is not one of the provisions of
the Bankruptcy Code, and as its use is an attemgpeate substantive rights unavailable under
the current Bankruptcy Code, a bankruptcy counbisauthorized to order iBut see In re Stone
& Webster, Inc.286 B.R. at 540-41 (concluding that section 1&28ressly authorizes pre-
confirmation consolidation and, therefore, deteingrthe scope of section 105 power is
unnecessary). Petitioner would ask the Court tbaize the creation of substantive rights for
the Petitioner and destruction of substantive sdbt the Respondent without any authority for
such a request. The Court should deny such astugquest.

D. Substantive consolidation should not be grantdédisicase, because this case does

not involve the policy considerations for which tieenedy was created and would
lead to an inequitable result.

Even if the Court finds that substantive consolaats authorized under federal law, the

Court should limit its application under the welidwwn maxim that where the reason of the rule
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does not exist, the rule itself should not appBjty of Lincoln, Neb. v. Rickeft84 F.2d 795, 799
(8th Cir. 1936). Substantive consolidation emewgea remedy from cases in which corporate
debtors attempted, through fraud or other wrongatiei, to convey their property to a
subsidiary or other corporation in order to avdidigations to creditorsin re Owens Corning
419 F.3d at 205-06n re Standard Brands Paint Cdl54 B.R. at 567 (citin§ampse|l313 U.S.
215) (affirming bankruptcy referee’s consolidatmfithe debtor’s individual estate with the
debtor’s wholly-owned, non-debtor subsidiary “tmathe prejudice that would otherwise have
been suffered by creditors of the debtor due tddbethat the debtor had fraudulently conveyed
assets to the corporation to seek to hinder hiitors”).

Every circuit agrees th&ampsella turnover order case, “spawned the concept of
consolidation.” In re Owens Corningd19 F.3d at 205 (admitting that substantive chaaton
“goes in a direction different (and in most casesiier) than” the remedies of veil piercing,
equitable subordination, and turnover). What therts of appeal have done is turn this remedy
on its head. They have allowed debtors to ustahsively to the detriment of creditors, rather
than reserving it for the situations in which ieguitable to use it—situations in which a creditor
is being defrauded by a debtor who seeks to hisletei$rom the creditor. But, as the Third
Circuit expressed, the remedy will “[remain] urjtile Supreme Court] alone removes it or
Congress declares it removed as an optidd.’at 209.

In certain limited circumstances, such as thosehich substantive consolidation
originated, a pre-confirmation turnover order ongalidation order may be appropriate to
prevent debtors from insulating their “money thrbdgansfers among inter-company shell
corporations with impunity.”In re Bonham229 F.3d at 764. But courts should limit such

orders to these kinds of situations and not pettmeitn in cases such as the one at bar in which
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the Petitioner is seeking to eliminate RespondamiéiBns through its consolidation and sale plan.
The Court should put an end to debtors’ abuseeofdimedy as a sword against creditors and
reaffirm the remedy’s rightful place as a shieldiagt attempted debtor miscondubt.re
Owens Corning419 F.3d at 216.
[I. A PENDING SEX AND GENDER DISCRIMINATION CLAIM ISNO T AN
“INTEREST IN SUCH PROPERTY” UNDER 8363(F) OF THE BANKRUPTCY
CODE, AND, AS SUCH, THE ASSETS OF A CAPCO CANNOT BESOLD FREE
AND CLEAR OF SUCH A CLAIM.

Section 363(f) of the Bankruptcy Code authorizeskhnkruptcy courts, assuming
certain conditions are met, to allow the sale opgrty “free and clear of angterest in such
propertyof an entity other than the estate.” 11 U.S.868(f) (2000) (emphasis added). The
Code does not, however, define the kinds of “irderén property” that the statute is intended to
encompass. Accordingly, there has been ample e&btt respect to what constitutes an
“interest” within the meaning of section 363(f). hiké certain items, such as liens held by
secured creditors, are definitely “interests ingamy,” potential successor liability claims do not
constitute such an “interest in property” withire tneaning of section 363(f), and even if they
are “interests in property,” it is not proper tétoal a section 363(f) when a “substantial business
reason” does not exist. Accordingly, CAPCQO’s bassican not be sold free and clear of the

claims asserted by the discrimination plaintiffarticularly, that asserted by the Respondent.

A. The Respondent’s unsecured claim is not an “intémnesuch property” under

section 363(f).

In essence, if the requirements of section 3@8#)satisfied, a bankruptcy court has the
authority to sever “interests” from the assetshad the purchaser can take possession of them
without fear of successor liability for such “inésts.” A court’s interpretation as to what

constitutes an “interest” can, therefore, be ohparunt importance in determining whether a
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plaintiff’'s claim against a successor purchaséensiinated or whether successor liability will

apply to the purchaser of the bankruptcy assets.

The express language of section 363(f) provides:

The trustee may sell property under subsectioor(¢) of this section free and

clear of any interest in such property of an erdityer than the estate, only if —

1. applicable nonbankruptcy law permits sale of sudperty free and clear
of such interest;

2. such entity consents;

3. such interest is a lien and the price at which saroperty is to be sold is
greater than the aggregate value of all liens ch gpuoperty;

4. such interest is in bona fide dispute; or

5. such entity could be compelled, in a legal or exhlé proceeding, to
accept a money satisfaction of such interest.

11 U.S.C. § 363(f) (2000).

In the proceedings below, as addressed by thet Gb&ppeals for the Thirteenth Circuit,
the critical issue here is “whether the pending leympent discrimination claims against
CAPCO constitute “interests” in property” as conpdated by section 363(f)ln Re Acme
Chemical Industrial ProductsCase No. 05-4080, at 17. While the BankruptcgeCiails to
define the term “interest,” courts have likewiset'yet settled upon a precise definition of the
phrase ‘interest in such property.United Mine Workers of America v. Leckie Smokelzsd
Co., (In Re Leckie Smokeless Coal C#9)F.3d 573, 581 (4th Cir. 1996krt. denied520 U.S.
1118, 117 S.Ct. 1251, 137 L.Ed.2d 332 (1997). Aesalt, several different approaches have
been taken.

Courts taking a narrow interpretation of the setuve limited the phrase “interest in
such property” ton reminterests which have attached to the property,liens and security

interest. See Fairchild Aircraft Inc., v. Campbell (In Re Fahild Aircraft Corp.) 184 B.R. 910,

917-918 (Bankr.W.D.Tex. 1995)acated on other ground220 B.F. 909 (Bankr. W.D. Tex.
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1998)1* As the court irfFairchild explained, “section 363(f) does not authorize séiee and
clear ofany interestbut rather ofiny interest in such propertyThese three additional words
define the real breadth ahy interest' Id. (emphasis in original). Thus, the only interests
impacted by a sale “free and clear” areeminterests.ld. Section 363(f) was simply “not
intended to extinguisim personaniiabilities.” 1d. Allowing “any interests” to includm
personantlaims would “render the words ‘in such propesdynullity.” Id. In our current case,
such an approach would render Respondent’s Tillelsim outside the scope of section 363(f).

Other courts have held similarifseeln Re White Motor Credit Corp75 B.R. 944
(Bankr.N.D.Ohio 1987). InWVhite Motor unsecured creditors of the debtor attempted ectse
purchaser of assets of the debtor under sectioff)3@Bthe theory of successor liabilityd. at
947. The purchaser, however, predictably arguatisiich claims were precluded because
“federal bankruptcy law precludes imposition of segsor liability in bankruptcy casedd. at
948. The court rejected this argument, noting giesiteral unsecured interests do not fall within
the scope of those interests that can be dischagngsdant to §363(f)ld. Indeed, the court held,
section 363(f) “authorizes sales free and cleapectificinterests in property being sold; liens
for example.” Id. (emphasis added). The court further noted thanéral unsecured claimants,
including tort claimants, have no specific interiesh debtor’s property. Therefore, section 363
is inapplicable for sales free and clear of suemas.” Id.

Relying onWhite Motor the court inrMickowski v. Visi-Trak Worldwide, LLG21
F.Supp.2d 878 (E.D. Ohio, 2003) further addresssd tio deal with unsecured claims. In that
case, the court addressed a tort victim’s succdisdnlity claim based on a pre-bankruptcy

federal court judgment against the predecessor anyfu. at 882. The court held that

13 As noted by the court below, “[a]lthough the courFairchild vacated its original order because the parties
settled the case, it made clear that the original opiniondhetain its precedential valuelih Re Acme Chemical
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“although a judgment can give rise to a judiciahlas defined by 11 U.S.C. § 101(36), for
purposes of this motion, the judgment did not rigea a lien.” Id. at 883'* Noting that the
original judgment was an unsecured claim, the cluntiher elaborated, stating that “a sale of
assets under 8363(f) is free and clear of secdagmh€ only. It does not extend to unsecured
claims.” Id.; see alsoMichigan Employment Security v. Wolverine Radig Cw., (In Re
Wolverine Radio C9, 930 F.2d 1132 (6th Cir. 1991) (relying @fhite Motorto conclude that
the “experience history” of debtor was not an iegtin property).

While the Bankruptcy Code fails to define the témterest,” some courts, as well as the
Petitioner in this case, have attempted to explaadearm to also include “claimsSee, e.g.
P.K.R. Convalescent Centers, Inc. v. Commonweéhfirginia, Department of Medical
Assistance Servicd89 B.R. 90, 94 (E.D. Virginia 1995) (any intdrgsproperty that can be
reduced to a money satisfaction constitutes a aleider section 363(f))n re Trans World
Airlines, Inc, 322 F.3d 283 (3d. Cir. 2003) (obligations that emnnected to or arise from the
property being sold fall within the scope of “amyarest” of 363(f), and can be extinguished
pursuant to the statute).

Courts that have taken this narrow approach hatedrtbat “the term ‘any interest’ is
intended to refer to obligations that are connetdedr arise from, the property being sold.”
Trans World Airlines332 F.3d at 289. However, as one commentatostiated:

If all that is required of an item for it to be i the purview of section 363(f)’s

meaning of “interest” is that it find some connentto the assets of the debtor, no

matter how attenuated, then little would be beyihredscope of that section.
Matthew T. GunlockAn Appeal to Equity: Why Bankruptcy Courts Showddd®t to Equitable

Powers for Latitude in their Interpretation of “letests” Under Section 363(f) of the Bankruptcy

Industrial ProductsCase No. 05-4080, n. 3 at Titjng In re Fairchild Aircraft Corp, 220 B.R. at 917 n. 10.
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Code 47 Wm. & Mary L. Rev. 347, 363 (2005). Recergasmhave also scathingly derided the
reasoning adopted by the Third Circuiflirans World Airlines See In re Eveleth Mines LI.C
312 B.R. 634 (Bankr. D. Minn. 2004) (the reasorimdrans World Airlineds built “on an
amorphously inclusive rationalization; it positkase sort of ‘but-for’ causality that is thrown
up to identify the straw-built ‘interest’ that themvanquished”). Nevertheless, even if this Court
were to adopt such a broad approach, the requed#gonship fromr'rans World Airlinesdoes
not exist here.

While the two above-mentioned approaches seem toeadictory, other courts have
seemed to take more of a “middle of the road” appino InLeckie Smokelesthe Fourth Circuit
held that the statute should not be interpreteokrgadly that it includes anyone who has a
general right to payment from the debtor and iusthmot be interpreted so narrowly that it only
includesin reminterests. 99 F.3d at 582. However, the couseoled that creditors holding
unsecured claims do not have an interest in thegpty of the estate even though they have a
claim against the estatéd. at 581 citing Yadkin Valley Bank & Trust Co. v. McGee Re
Hutchinson) 5 F.3d 750, 756 (4th Cir. 1993). As such, theydt fall within the meaning of
section 363(f).Id. Taking this approach, the Respondents unsedutiedVvIl claim could not
be extinguished by section 363(f).

Furthermore, from a statutory construction stanaipai is interesting to note that only
two provisions of the Bankruptcy Code specificalythorize the sale of assets “free and clear”
of both “claims and interest,” namely 11 U.S.C.123(b)(4) (2000), permitting the sale of assets
in the context of a confirmed plan, and 11 U.S.@181(c) (2000), allowing property to vest

through a confirmed plan free and clear of “claansl interests.” As one commentator has

1 “The term ‘judicial lien’ means lien obtained by judgmeatyl, sequestration, or other legal or equitable process
or proceeding.” 11 U.S.C.A. § 101 (36)
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suggested, “if the drafters of 8363(f) had intenfted word “interest] to apply to ‘claims,’ they
would have included language within that provisidentical to that used in other areas of the
Bankruptcy Code and, accordingly, the conspicudnseace of “claims” should be given effect
by courts in their interpretation of §363(f).” Maew T. GunlockAn Appeal to Equity: Why
Bankruptcy Courts Should Resort to Equitable Poi@ré atitude in their Interpretation of
“Interests” Under Section 363(f) of the Bankrupt€gde 47 Wm. & Mary L. Rev. 347, 356
(2005). In other words, by implication, the absentthe word “claims” from the language of
section 363(f) reflects a legislative intentioretaclude “claims” from the operation of that
section. Id.

Despite the absence of the word “claims” in sec868(f), some courts have approved of
preplan sales free and clear of claifgge Trans World Airline822 F.3d at 289. To paint with
such a broad brush while interpreting section 368¢uld be an unjustifiable expansion of the
powers Congress intended the bankruptcy courtedegss.

Other courts have agreed with the commentatore laitguage of section 363(f), read in
conjunction with other provisions of the Bankruptegde, establishes that “interests in
property” are lines, mortgages, money judgmentgswi garnishments and attachment, and the
like, and cannot encompass successor liabilityndarising under federal antidiscrimination
statutes and judicial degrees implementing thasetsts. See Folger Adam Sec., Inc.,v.
DeMatteir/MacGregor, JV209 F.3d 252, 258, 259-60 (3d Cir. 2000). Asestabove, the
language from section 1141(c) confirms the proprigta narrow reading of section 363(f).
Therefore, section 363(f) must be limited in itsrie to “interests in property” and cannot be

expanded to capture the successor liability cldemag brought here.
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Finally, 11 U.S.C. section 363(f) was enacted9ii8, well after the enactment of Title
VIl and most other antidiscrimination statutes hitheir attendant principles of successor
liability. Presumably, in enacting section 363@pngress was aware of these principles and if it
had desired, could have made it clear that they Wwemped by the “free and clear” provision
SeeMiles v. Apex Marine Corp489, U.S. 19, 32 (1990). However, it did ndhus, it would
be too large of a stretch to interpret the genghni@ase “interest in such property” as crippling, in
the bankruptcy context, a settled body of law comog successor liability.

Here, Jean Tien, the Respondent, as well as $@itbea female employees of CAPCO,
filed a class action suit against CAPCO in the iisCourt of Kelly pursuant to Title VII of the
Civil Rights Act of 1964, 42 U.S.C. 82000(e},seq.and the Equal Pay Act of 1963, 29 U.S.C.
8206(d),et seq. (R. 5). In this suit, the discrimination plaffdialleged sex and gender
discrimination, asserting that “CAPCO created aileowork environment with respect to its
female employees and also failed to pay them ‘epayl for ‘equal work.” (R. 5). At the time
of the filing of the bankruptcy proceedings for AEMCAPCO, and TAPCO, the class action
suit remained pending. (R. 5). If able to preuvié discrimination plaintiffs will receive a
“substantial recovery.” (R. 5).

Because the claim asserted by the RespondentsatfaénPetitioners is unsecured, it does
not fall within the meaning of “an interest in symloperty” under section 363(f). As seen in
Fairchild, such ann personaminterest is not to be treated asiameminterest. It is simply not
aspecificinterest in the property being sold.

In addition, as seen Mickowskj although a judgment on the pending class actiin s
against CAPCO could give rise to a judicial liem¢ls claim has not ripened into a lien at this

time. The possibility that it may some day becaien is not sufficient reason to treat it as a
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lien in this current proceeding. Likewise, undex approach adopted by the courtéckie
Smokelesghe Respondent’s unsecured claim could not bagxshed by section 363(f) of the
Bankruptcy Code.

While the Respondent possesses a claim againsbiats, this alone should not be
enough to open the floodgates of section 363()wahg, in essence, the Respondent’s
unsecured claim to be washed completely away. aludamaged levies should be repaired
before the arrival of a hurricane, this Court sidaake the necessary prophylactic measures to
stop improper interpretation of section 363(f).

B. Even if this Court concludes that a Title VIl claisnan “interest in property,” it is
not proper to use a preplan sale in this case.

Section 363(b) provides “[t]he trustee, after n@tmd hearing, may use, sell, or lease,
other than in the ordinary course of business, gntgpof the estate.” 11 U.S.C. § 363(b) (2000).
A sale of all assets is allowed only if it is fidgtermined that there is a substantial business
reason why the debtor in possession, or the trusessl to deviate from the normal process of a
chapter 11 reorganization plarn re Lionel Corporation722 F.3d 1063, 1071 (2d Cir. 1983)
(requiring a “good business reason” to grant suchgplication). In making such a decision, a
court should look at (1) the amount of time elapsiede the petition was filed, (2) the proceeds
to be obtained from the disposition compared ta@ppls of the property, (3) whether the assets
were increasing or decreasing in value, and (4 Xhdrgarties opposing the sale produced
evidence that the sale was not justifi8de In re Thomson McKinnon Sec., 1420 B.R. 301,
308 (Bankr.S.D.N.Y.1990%keealsoln re Oneida Lake Dev., Incl14 B.R. 352, 355-56
(Bankr.N.D.N.Y.1990).

Additionally, the courts are concerned that aisac®63 does not short circuit the

Chapter 11 provisions and allow the debtor to sigg-these safeguardSee Official Committee
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of Unsecured Creditors v. Cajun Electric Power Cexgive (In re Cajun Electric Power
Cooperative,119F.3d 349 (5th Cir. 1997) (essentially stating tbart was comfortable
allowing a section 363 sale as long as it did ntriere with rights that only could be explored
in the plan approval process). The concern tleatie of a section 363 sale will distort the
rights allowed in Chapter 11 occurs anytime theeepaie-plan transactions such as use, sale or
lease of estate property under section 363(b)esatht, abandonment of property under section
554, or a transaction out of the ordinary courskeusiness under section 1108.re Crowthers
McCall Pattern, Inc, 114 B.R. 877, 885 (Bankr. D.N.Y. 1990). Hersgation 363(f) sale
should not be allowed because there is not a quisthusiness reason to allow the sale.
Although TAPCO has experienced continuing losesnduthe early months of the bankruptcy
proceeding, TAPCO is still realizing “minimal, ihg, profit” from its production. (R. 5).
TAPCO has been realizing this profit for the pdew'years.” (R. 5). If they have not found it
necessary to sell the assets in the past, and fithation has not changed (other than the
employment discrimination claims against CAPCOgtithere is little force to an argument that
suddenly there is a substantial business reassellto It thus appears that the “substantial
business reason” to sell under section 363(f) &itninate the employment discrimination
claims. Such a reason is not sufficient in andsefif.

In addition, in this case the use of pre-plan skl the assets to SOUSA under section
363 is improper because creditors such as Jeanniliemot have the normal protections allowed
under a fully considered Chapter 11 plan. Iffadl assets are sold under a section 363(f) plan,
Jean Tien’s employment discrimination claim becomesaningless. Selling the CAPCO free
and clear of all its assets would leave her withieaburse, in a position she did not willingly

place herself in. Alternatively, under a Chapterdorganization plan, the court could provide a
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possible recourse for the damages she has suffétezlproblem with allowing this section
363(f) sale to go through at this point is the talaes not have enough facts to determine
CAPCO, TAPCO, and ACME'’s full financial status. | #le court knows at this point is that
“ACME currently owes its various lenders well incess of $700 million.” (R. 6). As such,

allowing a section 363(f) sale would not be appiadipt

CONCLUSION
The Respondent respectfully requests that thistGustain the holding of the United

States Court of Appeals for the Thirteenth Circuit.
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=8 101 (36). Definitions

In this title the following definitions shall apply:
(36) The term "judicial lien" means lien obtained by judgmivy, sequestration, or other legal or equitable
process or proceeding.

= § 105. Power of court

(a) The court may issue any order, process, or judgmanistnecessary or appropriate to carry out the provisions
of this title. No provision of this title providinigr the raising of an issue by a party in interest shatidvestrued to
preclude the court from, sua sponte, taking any actionaking any determination necessary or appropriate to
enforce or implement court orders or rules, or to preaprabuse of process.
(b) Notwithstanding subsection (a) of this section, @tomay not appoint a receiver in a case under this title.
(c) The ability of any district judge or other officer@mployee of a district court to exercise any of the authori
responsibilities conferred upon the court under thisghial be determined by reference to the provisions rgl&in
such judge, officer, or employee set forth in title 28isTubsection shall not be interpreted to exclude bankruptcy
judges and other officers or employees appointed pursuahapier 6 of title 28 from its operation.
(d) The court, on its own motion or on the request pérty in interest--
(1) shall hold such status conferences as are necessary & thetexpeditious and economical resolution of the
case; and
(2) unless inconsistent with another provision of thile or with applicable Federal Rules of Bankruptcy
Procedure, issue an order at any such conference prescuicimdiraitations and conditions as the court deems
appropriate to ensure that the case is handled expeditiousfcandmically, including an order that--
(A) sets the date by which the trustee must assume or rejegeantory contract or unexpired lease; or
(B) in a case under chapter 11 of this title--
(i) sets a date by which the debtor, or trustee if one @as hppointed, shall file a disclosure statement and
plan;
(i) sets a date by which the debtor, or trustee if one &as bppointed, shall solicit acceptances of a plan;
(iii) sets the date by which a party in interest othen thaebtor may file a plan;
(iv) sets a date by which a proponent of a plan, ottzar the debtor, shall solicit acceptances of such plan;
(v) fixes the scope and format of the notice to be pledviregarding the hearing on approval of the disclosure
statement; or
(vi) provides that the hearing on approval of the disclstatement may be combined with the hearing on
confirmation of the plan.

= § 151. Designation of bankruptcy courts
In each judicial district, the bankruptcy judges in regaltzdive service shall constitute a unit of the district cturt
be known as the bankruptcy court for that district. Eachkro@icy judge, as a judicial officer of the district court,
may exercise the authority conferred under this chapter wghect to any action, suit, or proceeding and may
preside alone and hold a regular or special session of tie ercept as otherwise provided by law or by rule or
order of the district court.

= § 363. Use, sale, or lease of property

(a) In this section, "cash collateral® means cash, negotialtieiiments, documents of title, securities, deposit
accounts, or other cash equivalents whenever acquired in thieigdstate and an entity other than the estate have an
interest and includes the proceeds, products, offspends, or profits of property and the fees, charges, account
other payments for the use or occupancy of rooms and pthuic facilities in hotels, motels, or other lodging
properties subject to a security interest as provided inoses%i2(b) of this title, whether existing before or iafte
commencement of a case under this title.

(b)(1) The trustee, after notice and a hearing, may usepsédflase, other than in the ordinary course of business,
property of the estate, except that if the debtor in coimmeetith offering a product or a service discloses to an
individual a policy prohibiting the transfer of persdiy identifiable information about individuals to pensothat
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are not affiliated with the debtor and if such policynigffect on the date of the commencement of the case, then the
trustee may not sell or lease personally identifiable infaomab any person unless--
(A) such sale or such lease is consistent with such paticy;
(B) after appointment of a consumer privacy ombudsman iordaace with section 332, and after notice and a
hearing, the court approves such sale or such lease--
(i) giving due consideration to the facts, circumstancescanditions of such sale or such lease; and
(ii) finding that no showing was made that such sale or mage would violate applicable nonbankruptcy law.
(2) If notification is required under subsection (ayettion 7A of the Clayton Act in the case of a transaction under
this subsection, then--
(A) notwithstanding subsection (a) of such section, titdication required by such subsection to be given by the
debtor shall be given by the trustee; and
(B) notwithstanding subsection (b) of such sectionydogiired waiting period shall end on the 15th day after the
date of the receipt, by the Federal Trade Commission and\ghistant Attorney General in charge of the
Antitrust Division of the Department of Justice, of thatification required under such subsection (a), unless such
waiting period is extended--
(i) pursuant to subsection (e)(2) of such section, énsdime manner as such subsection (e)(2) applies to a cash
tender offer;
(ii) pursuant to subsection (g)(2) of such section; or
(iii) by the court after notice and a hearing.
(c)(1) If the business of the debtor is authorized to leeadpd under section 721, 1108, 1203, 1204, or 13tsof
titte and unless the court orders otherwise, the trusteeemt@y into transactions, including the sale or lease of
property of the estate, in the ordinary course of busjneihout notice or a hearing, and may use properthef
estate in the ordinary course of business without notieehearing.
(2) The trustee may not use, sell, or lease cash collateral psr@deaph (1) of this subsection unless--
(A) each entity that has an interest in such cash collatenskents; or
(B) the court, after notice and a hearing, authorizes sughsate, or lease in accordance with the provisions of
this section.
(3) Any hearing under paragraph (2)(B) of this subsectiag be a preliminary hearing or may be consolidated with
a hearing under subsection (e) of this section, but bhadcheduled in accordance with the needs of the deltor. |
the hearing under paragraph (2)(B) of this subsectiarpreliminary hearing, the court may authorize such use, sale,
or lease only if there is a reasonable likelihood thatritee will prevail at the final hearing under subseat&®n
of this section. The court shall act promptly on any regder authorization under paragraph (2)(B) of this
subsection.
(4) Except as provided in paragraph (2) of this subgectlte trustee shall segregate and account for any cash
collateral in the trustee's possession, custody, or control
(d) The trustee may use, sell, or lease property under sigs@mtor (c) of this section only--
(1) in accordance with applicable nonbankruptcy law that govkensansfer of property by a corporation or trust
that is not a moneyed, business, or commercial corpomatitvast; and
(2) to the extent not inconsistent with any relief granteder subsection (c), (d), (e), or (f) of section 362.
(e) Notwithstanding any other provision of this sectiahany time, on request of an entity that has an intarest
property used, sold, or leased, or proposed to be sekl,or leased, by the trustee, the court, with or wittzo
hearing, shall prohibit or condition such use, salegasé as is necessary to provide adequate protection of such
interest. This subsection also applies to property theuligect to any unexpired lease of personal property (to the
exclusion of such property being subject to an order ta getiaf from the stay under section 362).
(f) The trustee may sell property under subsection (r)oof this section free and clear of any interest in such
property of an entity other than the estate, only if--
(1) applicable nonbankruptcy law permits sale of such prpfree and clear of such interest;
(2) such entity consents;
(3) such interest is a lien and the price at which sucheptypfs to be sold is greater than the aggregate value of
all liens on such property;
(4) such interest is in bona fide dispute; or
(5) such entity could be compelled, in a legal or eqlataiboceeding, to accept a money satisfaction of such
interest.
(g) Notwithstanding subsection (f) of this section, thestee may sell property under subsection (b) or (thief
section free and clear of any vested or contingent rigihieimature of dower or curtesy.
(h) Notwithstanding subsection (f) of this section, titustee may sell both the estate's interest, under subsdstion (
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or (c) of this section, and the interest of any co-owneproperty in which the debtor had, at the time of the
commencement of the case, an undivided interest as a temambmon, joint tenant, or tenant by the entirety, only
if--

(1) partition in kind of such property among the estattsuch co-owners is impracticable;

(2) sale of the estate's undivided interest in such propenyd realize significantly less for the estate than sale of

such property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such propertyfréne interests of co-owners outweighs the detriment, if

any, to such co-owners; and

(4) such property is not used in the production, trassion, or distribution, for sale, of electric energy br o

natural or synthetic gas for heat, light, or power.
(i) Before the consummation of a sale of property to wisighsection (g) or (h) of this section applies, or of
property of the estate that was community property of théodeimd the debtor's spouse immediately before the
commencement of the case, the debtor's spouse, or a co-dvauehgroperty, as the case may be, may purchase
such property at the price at which such sale is to baioonated.
()) After a sale of property to which subsection (g) or¢hthis section applies, the trustee shall distributééo t
debtor's spouse or the co-owners of such property easade may be, and to the estate, the proceeds of such sale,
less the costs and expenses, not including any compemeétioe trustee, of such sale, according to the interests of
such spouse or co-owners, and of the estate.
(k) At a sale under subsection (b) of this section operty that is subject to a lien that secures an allowed claim,
unless the court for cause orders otherwise the holdeccbfaaim may bid at such sale, and, if the holder of such
claim purchases such property, such holder may offsetdaich against the purchase price of such property.
() Subject to the provisions of section 365, the trustag use, sell, or lease property under subsection (b) of (c
this section, or a plan under chapter 11, 12, or 1Bisftitte may provide for the use, sale, or lease of prgpert
notwithstanding any provision in a contract, a lease, pftiggble law that is conditioned on the insolvency or
financial condition of the debtor, on the commencemera cdse under this title concerning the debtor, or on the
appointment of or the taking possession by a trusteeas@under this title or a custodian, and that effectsves
an option to effect, a forfeiture, modification, or termioatof the debtor's interest in such property.
(m) The reversal or modification on appeal of an authodmainder subsection (b) or (c) of this section of a sale or
lease of property does not affect the validity of a saleasd under such authorization to an entity that purchased or
leased such property in good faith, whether or not satity knew of the pendency of the appeal, unless such
authorization and such sale or lease were stayed pending appeal.
(n) The trustee may avoid a sale under this section Bdleeprice was controlled by an agreement among potential
bidders at such sale, or may recover from a party to sueleragnt any amount by which the value of the property
sold exceeds the price at which such sale was consummatedagmdaover any costs, attorneys' fees, or expenses
incurred in avoiding such sale or recovering such amokmaddition to any recovery under the preceding sentence,
the court may grant judgment for punitive damages inrfaf/the estate and against any such party that entered into
such an agreement in willful disregard of this subeacti
(o) Notwithstanding subsection (f), if a person purchasgsinterest in a consumer credit transaction that is subject
to the Truth in Lending Act or any interest in a consumediticontract (as defined in section 433.1 of title 16 of
the Code of Federal Regulations (January 1, 2004), as achBodetime to time), and if such interest is purchased
through a sale under this section, then such personrehradin subject to all claims and defenses that are related to
such consumer credit transaction or such consumer credichrits the same extent as such person would be
subject to such claims and defenses of the consumer had grelstibeen purchased at a sale not under this section.
(p) In any hearing under this section--

(1) the trustee has the burden of proof on the issadexfuate protection; and

(2) the entity asserting an interest in property hasbtivden of proof on the issue of the validity, ptiprior

extent of such interest.

= 8 1122. Classification of claims or interests

(a) Except as provided in subsection (b) of this sectigglan may place a claim or an interest in a particular class
only if such claim or interest is substantially similartthe other claims or interests of such class.

(b) A plan may designate a separate class of claims consistipngfoalery unsecured claim that is less than or
reduced to an amount that the court approves as reasonalnlecasdary for administrative convenience.
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=8 1123. Contents of plan

(a) Notwithstanding any otherwise applicable nonbankrujpteya plan shall--
(1) designate, subject to section 1122 of this title, clagfselaims, other than claims of a kind specified in section
507(a)(2), 507(a)(3), or 507(a)(8) of this title, and s&sof interests;
(2) specify any class of claims or interests that ismpgired under the plan;
(3) specify the treatment of any class of claims or irtetkat is impaired under the plan;
(4) provide the same treatment for each claim or interest afteyar class, unless the holder of a particular
claim or interest agrees to a less favorable treatment ofpsuttbular claim or interest;
(5) provide adequate means for the plan's implementatich,as--
(A) retention by the debtor of all or any part of thegany of the estate;
(B) transfer of all or any part of the property of theatesto one or more entities, whether organized before or
after the confirmation of such plan;
(C) merger or consolidation of the debtor with one orerpersons;
(D) sale of all or any part of the property of the estatheesubject to or free of any lien, or the distributidén
all or any part of the property of the estate among thogadan interest in such property of the estate;
(E) satisfaction or modification of any lien;
(F) cancellation or modification of any indenture or simitestrument;
(G) curing or waiving of any default;
(H) extension of a maturity date or a change in an inteassior other term of outstanding securities;
(I) amendment of the debtor's charter; or
(J) issuance of securities of the debtor, or of anyyerdferred to in subparagraph (B) or (C) of this pardyrap
for cash, for property, for existing securities, oekthange for claims or interests, or for any other apjaepr
purpose;
(6) provide for the inclusion in the charter of the debibthe debtor is a corporation, or of any corporation
referred to in paragraph (5)(B) or (5)(C) of this sedtion, of a provision prohibiting the issuance of ndingo
equity securities, and providing, as to the several classsscafities possessing voting power, an appropriate
distribution of such power among such classes, inojjdmthe case of any class of equity securities having a
preference over another class of equity securities with cegpdividends, adequate provisions for the election of
directors representing such preferred class in the event efldefthe payment of such dividends;
(7) contain only provisions that are consistent withitherests of creditors and equity security holders and wit
public policy with respect to the manner of selection of affiges, director, or trustee under the plan and any
successor to such officer, director, or trustee; and
(8) in a case in which the debtor is an individualyte for the payment to creditors under the plan ofraiuch
portion of earnings from personal services performed bydheor after the commencement of the case or other
future income of the debtor as is necessary for the exaaftithe plan.
(b) Subject to subsection (a) of this section, a plan may--
(1) impair or leave unimpaired any class of claims, securedsgcured, or of interests;
(2) subject to section 365 of this title, provide for #ssumption, rejection, or assignment of any executory
contract or unexpired lease of the debtor not previouggtesl under such section;
(3) provide for--
(A) the settlement or adjustment of any claim or intdpekinging to the debtor or to the estate; or
(B) the retention and enforcement by the debtor, byrttstete, or by a representative of the estate appointed for
such purpose, of any such claim or interest;
(4) provide for the sale of all or substantially all loé fproperty of the estate, and the distribution of toeqeds
of such sale among holders of claims or interests;
(5) modify the rights of holders of secured claimsgeottinan a claim secured only by a security interest in real
property that is the debtor's principal residence, ootdfdrs of unsecured claims, or leave unaffected the rights of
holders of any class of claims; and
(6) include any other appropriate provision not incstesit with the applicable provisions of this title.
(c) In a case concerning an individual, a plan proposezhtgntity other than the debtor may not provide for & u
sale, or lease of property exempted under section 522 difittbjsunless the debtor consents to such use, sale, or
lease.
(d) Notwithstanding subsection (a) of this section saxtions 506(b), 1129(a)(7), and 1129(b) of this,tiflit is
proposed in a plan to cure a default the amount necessauetthe default shall be determined in accordance with
the underlying agreement and applicable nonbankruptcy law.
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=8 1126. Acceptance of plan

(a) The holder of a claim or interest allowed under se&fx#of this title may accept or reject a plan. If the United
States is a creditor or equity security holder, the Secretdhge dfreasury may accept or reject the plan on behalf of
the United States.
(b) For the purposes of subsections (c) and (d) ofstision, a holder of a claim or interest that has accepted or
rejected the plan before the commencement of the case urglétiehis deemed to have accepted or rejected such
plan, as the case may be, if--
(1) the solicitation of such acceptance or rejection wasnnptiance with any applicable nonbankruptcy law, rule,
or regulation governing the adequacy of disclosure inection with such solicitation; or
(2) if there is not any such law, rule, or regulatisnch acceptance or rejection was solicited after disclosure to
such holder of adequate information, as defined in sectioB(4)Laf this title.
(c) A class of claims has accepted a plan if such plan has beepteatdy creditors, other than any entity
designated under subsection (e) of this section, that hd&hsitt two-thirds in amount and more than one-half in
number of the allowed claims of such class held by creditiher than any entity designated under subsection (e)
of this section, that have accepted or rejected such plan.
(d) A class of interests has accepted a plan if such planeleasaccepted by holders of such interests, other than any
entity designated under subsection (e) of this sectionhtiidtat least two-thirds in amount of the allowed riets
of such class held by holders of such interests, otheraimaentity designated under subsection (e) of this section,
that have accepted or rejected such plan.
(e) On request of a party in interest, and after notice ahdagng, the court may designate any entity whose
acceptance or rejection of such plan was not in good faith,aernet solicited or procured in good faith or in
accordance with the provisions of this title.
() Notwithstanding any other provision of this sectiarclass that is not impaired under a plan, and each hdlder o
claim or interest of such class, are conclusively presumbédwe accepted the plan, and solicitation of acceptances
with respect to such class from the holders of claimsterasts of such class is not required.
(g9) Notwithstanding any other provision of this sewtia class is deemed not to have accepted a plan if such pla
provides that the claims or interests of such class dentiile the holders of such claims or interests to receive or
retain any property under the plan on account of such lairmterests.

=8 1129. Confirmation of plan

(a) The court shall confirm a plan only if all of the éolling requirements are met:
(1) The plan complies with the applicable provisions of titiis.
(2) The proponent of the plan complies with the applicableigioms of this title.
(3) The plan has been proposed in good faith and nabpyneans forbidden by law.
(4) Any payment made or to be made by the proponent, by ehtrd or by a person issuing securities or
acquiring property under the plan, for services or forscagtl expenses in or in connection with the case, or in
connection with the plan and incident to the case, has beervagfg, or is subject to the approval of, the court
as reasonable.
(5)(A)(i) The proponent of the plan has disclosed thatitieand affiliations of any individual proposed toser
after confirmation of the plan, as a director, officer, oningptrustee of the debtor, an affiliate of the debtor
participating in a joint plan with the debtor, or a successtne debtor under the plan; and
(i) the appointment to, or continuance in, such officesofh individual, is consistent with the interests of
creditors and equity security holders and with publiécgoland
(B) the proponent of the plan has disclosed the identigngfinsider that will be employed or retained by the
reorganized debtor, and the nature of any compensatisudbrinsider.
(6) Any governmental regulatory commission with jurisidict after confirmation of the plan, over the rates of the
debtor has approved any rate change provided for inldne gr such rate change is expressly conditioned on such
approval.
(7) With respect to each impaired class of claims or interests
(A) each holder of a claim or interest of such class--

(i) has accepted the plan; or

(i) will receive or retain under the plan on account of scleiim or interest property of a value, as of the

effective date of the plan, that is not less than the amoanstith holder would so receive or retain if the
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debtor were liquidated under chapter 7 of this title o slate; or
(B) if section 1111(b)(2) of this title applies to thainis of such class, each holder of a claim of such class will
receive or retain under the plan on account of such claim pyapfea value, as of the effective date of the plan,
that is not less than the value of such holder's irtténethe estate's interest in the property that secures such
claims.
(8) With respect to each class of claims or interests--
(A) such class has accepted the plan; or
(B) such class is not impaired under the plan.
(9) Except to the extent that the holder of a particular cleimmagreed to a different treatment of such claim, the
plan provides that--
(A) with respect to a claim of a kind specified in secti®?(®)(2) or 507(a)(3) of this title, on the effective
date of the plan, the holder of such claim will receive on wtcof such claim cash equal to the allowed
amount of such claim;
(B) with respect to a class of claims of a kind specifieseiction 507(a)(1), 507(a)(4), 507(a)(5), 507(a)(6), or
507(a)(7) of this title, each holder of a claim of such cldiseceive--
(i) if such class has accepted the plan, deferred cash paymentslok, as of the effective date of the plan,
equal to the allowed amount of such claim; or
(ii) if such class has not accepted the plan, cash on traieffelate of the plan equal to the allowed amount
of such claim;
(C) with respect to a claim of a kind specified in section(&{8) of this title, the holder of such claim will
receive on account of such claim regular installment paymen&sm-
(i) of a total value, as of the effective date of the planaktp the allowed amount of such claim;
(ii) over a period ending not later than 5 years afterdiite of the order for relief under section 301, 302, or
303; and
(i) in a manner not less favorable than the most faveia@tpriority unsecured claim provided for by the
plan (other than cash payments made to a class of credit@sseaution 1122(b)); and
(D) with respect to a secured claim which would otheswiteet the description of an unsecured claim of a
governmental unit under section 507(a)(8), but forsiheured status of that claim, the holder of that claim will
receive on account of that claim, cash payments, in the samenamthover the same period, as prescribed in
subparagraph (C).
(10) If a class of claims is impaired under the planeastl one class of claims that is impaired under the plan has
accepted the plan, determined without including any acceptance it by any insider.
(11) Confirmation of the plan is not likely to be ltaked by the liquidation, or the need for further fioiah
reorganization, of the debtor or any successor to th®odeunder the plan, unless such liquidation or
reorganization is proposed in the plan.
(12) All fees payable under section 1930 of title 28, as déatedrby the court at the hearing on confirmation of
the plan, have been paid or the plan provides for the payhafitsuch fees on the effective date of the plan.
(13) The plan provides for the continuation after its effectiate of payment of all retiree benefits, as that term is
defined in section 1114 of this title, at the level esthblispursuant to subsection (e)(1)(B) or (g) of sectioiv1
of this title, at any time prior to confirmation of theap] for the duration of the period the debtor has atsid
itself to provide such benefits.
(14) If the debtor is required by a judicial or adisirative order, or by statute, to pay a domestic support
obligation, the debtor has paid all amounts payable undarader or such statute for such obligation that first
become payable after the date of the filing of the petition.
(15) In a case in which the debtor is an individual endhich the holder of an allowed unsecured claim objects
to the confirmation of the plan--
(A) the value, as of the effective date of the plan, of topgnty to be distributed under the plan on account of
such claim is not less than the amount of such claim; or
(B) the value of the property to be distributed underglan is not less than the projected disposable income of
the debtor (as defined in section 1325(b)(2)) to be receiwadgithe 5-year period beginning on the date that
the first payment is due under the plan, or during thegdéor which the plan provides payments, whichever is
longer.
(16) All transfers of property of the plan shall beada in accordance with any applicable provisions of
nonbankruptcy law that govern the transfer of propertg loprporation or trust that is not a moneyed, business,
or commercial corporation or trust.
(b)(1) Notwithstanding section 510(a) of this title,alf of the applicable requirements of subsection (a) of this
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section other than paragraph (8) are met with respect to atidanourt, on request of the proponent of the plan,
shall confirm the plan notwithstanding the requirementsuch paragraph if the plan does not discriminate unfairly,
and is fair and equitable, with respect to each class of claimgeoests that is impaired under, and has not accepted,
the plan.
(2) For the purpose of this subsection, the conditian & plan be fair and equitable with respect to a class exlud
the following requirements:
(A) With respect to a class of secured claims, the plan pFsvid
()(1) that the holders of such claims retain the liens segwsuch claims, whether the property subject to such
liens is retained by the debtor or transferred to anethigy, to the extent of the allowed amount of such claims
and
(I1) that each holder of a claim of such class receive on atcbsnch claim deferred cash payments totaling at
least the allowed amount of such claim, of a value, as of thetige date of the plan, of at least the value of
such holder's interest in the estate's interest in sugieryo
(ii) for the sale, subject to section 363(k) of thttefiof any property that is subject to the liens secusingh
claims, free and clear of such liens, with such liens to attatie proceeds of such sale, and the treatment of
such liens on proceeds under clause (i) or (iii) ofgshigparagraph; or
(iii) for the realization by such holders of the indubiéabquivalent of such claims.
(B) With respect to a class of unsecured claims--
(i) the plan provides that each holder of a claim of such odagsve or retain on account of such claim property
of a value, as of the effective date of the plan, equal to theedl amount of such claim; or
(ii) the holder of any claim or interest that is juniorthe claims of such class will not receive or retain under
the plan on account of such junior claim or interest anpgty, except that in a case in which the debtor is an
individual, the debtor may retain property included ingbtate under section 1115, subject to the requirements
of subsection (a)(14) of this section.
(C) With respect to a class of interests--
(i) the plan provides that each holder of an interest dfi €lass receive or retain on account of such interest
property of a value, as of the effective date of the plan, équlk greatest of the allowed amount of any fixed
liquidation preference to which such holder is entitiaay fixed redemption price to which such holder is
entitled, or the value of such interest; or
(ii) the holder of any interest that is junior to fheerests of such class will not receive or retain under the plan
on account of such junior interest any property.
(c) Notwithstanding subsections (a) and (b) of this se@mhexcept as provided in section 1127(b) of this tie,
court may confirm only one plan, unless the order of cowfiion in the case has been revoked under section 1144
of this title. If the requirements of subsections (a) @maf this section are met with respect to more than arg pl
the court shall consider the preferences of creditors anty agaurity holders in determining which plan to confirm.
(d) Notwithstanding any other provision of this segtion request of a party in interest that is a governmantal
the court may not confirm a plan if the principal purposthefplan is the avoidance of taxes or the avoidance of the
application of section 5 of the Securities Act of 1933. Iy la@aring under this subsection, the governmental unit
has the burden of proof on the issue of avoidance.
(e) In a small business case, the court shall confirm atpgircomplies with the applicable provisions of thigtitl
and that is filed in accordance with section 1121(e) not thter 45 days after the plan is filed unless the time for
confirmation is extended in accordance with section 1123(e)(3

- 8 1141. Effect of confirmation

(a) Except as provided in subsections (d)(2) and (@f{®&)is section, the provisions of a confirmed plan kil
debtor, any entity issuing securities under the plan, atigy eacquiring property under the plan, and any creditor,
equity security holder, or general partner in the debtoethér or not the claim or interest of such creditor, equity
security holder, or general partner is impaired under e gthd whether or not such creditor, equity securitgyenp

or general partner has accepted the plan.

(b) Except as otherwise provided in the plan or the azdefirming the plan, the confirmation of a plan vestf

the property of the estate in the debtor.

(c) Except as provided in subsections (d)(2) and (adf{®)is section and except as otherwise provided in te qul

in the order confirming the plan, after confirmation oflanpthe property dealt with by the plan is free and clear of
all claims and interests of creditors, equity security hrsldnd of general partners in the debtor.

(d)(1) Except as otherwise provided in this subsectionthe plan, or in the order confirming the plan, the
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confirmation of a plan--
(A) discharges the debtor from any debt that arose beferddte of such confirmation, and any debt of a kind
specified in section 502(g), 502(h), or 502(i) of title, whether or not--
(i) a proof of the claim based on such debt is filed or dediteebdunder section 501 of this title;
(i) such claim is allowed under section 502 of this titte;
(iii) the holder of such claim has accepted the plan; and
(B) terminates all rights and interests of equity secuntgdrs and general partners provided for by the plan.
(2) A discharge under this chapter does not discharggb®mdwho is an individual from any debt excepted from
discharge under section 523 of this title.
(3) The confirmation of a plan does not discharge aodéiat
(A) the plan provides for the liquidation of all or stamtially all of the property of the estate;
(B) the debtor does not engage in business after consummétioe plan; and
(C) the debtor would be denied a discharge under set2iéfa) of this title if the case were a case under chapter
7 of this title.
(4) The court may approve a written waiver of discharge ezddwy the debtor after the order for relief under this
chapter.
(5) In a case in which the debtor is an individual--
(A) unless after notice and a hearing the court orders ofeerfor cause, confirmation of the plan does not
discharge any debt provided for in the plan untildbert grants a discharge on completion of all paymerdsun
the plan;
(B) at any time after the confirmation of the plan, and aftdéice and a hearing, the court may grant a discharge
to the debtor who has not completed payments under théplan
(i) the value, as of the effective date of the plan, operty actually distributed under the plan on account of
each allowed unsecured claim is not less than the amountdhét have been paid on such claim if the estate
of the debtor had been liquidated under chapter 7 ondateh and
(i) modification of the plan under section 1127 is n@gbicable; and
(C) unless after notice and a hearing held not more than Eoba#gre the date of the entry of the order granting
the discharge, the court finds that there is no reasonalde tabelieve that--
(i) section 522(q)(1) may be applicable to the debtor; and
(ii) there is pending any proceeding in which the debtay be found guilty of a felony of the kind described i
section 522(q)(1)(A) or liable for a debt of the kind digsexl in section 522(q)(1)(B).
(6) Notwithstanding paragraph (1), the confirmatioragflan does not discharge a debtor that is a corporation from
any debt--
(A) of a kind specified in paragraph (2)(A) or (2)(B) s¥ction 523(a) that is owed to a domestic governmental
unit, or owed to a person as the result of an action ditetbr subchapter 111 of chapter 37 of title 31 or anylsimi
State statute; or
(B) for a tax or customs duty with respect to whichdbbtor--
(i) made a fraudulent return; or
(ii) willfully attempted in any manner to evade or to defaath tax or such customs duty.

= § 1331. Federal question

The district courts shall have original jurisdiction df@vil actions arising under the Constitution, laws, reaties
of the United States.

= § 1334. Bankruptcy cases and proceedings

(a) Except as provided in subsection (b) of this sectio@, district courts shall have original and exclusive
jurisdiction of all cases under title 11.

(b) Except as provided in subsection (e)(2), and nottititing any Act of Congress that confers exclusive
jurisdiction on a court or courts other than the distrourts, the district courts shall have original butexaiusive
jurisdiction of all civil proceedings arising underditl1, or arising in or related to cases under title 11.

(c)(1) Except with respect to a case under chapter 15 of fiflaothing in this section prevents a district coutha
interest of justice, or in the interest of comity with 8taburts or respect for State law, from abstaining from hearing
a particular proceeding arising under title 11 or arisingrirelated to a case under title 11.
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(2) Upon timely motion of a party in a proceeding bagsehua State law claim or State law cause of action, related
to a case under title 11 but not arising under title 1arising in a case under title 11, with respect to which an
action could not have been commenced in a court of the Usteads absent jurisdiction under this section, the
district court shall abstain from hearing such proceediag iction is commenced, and can be timely adjudicated,
in a State forum of appropriate jurisdiction.
(d) Any decision to abstain or not to abstain made unalesextion (c) (other than a decision not to abstain in a
proceeding described in subsection (c)(2)) is not reviewaplappeal or otherwise by the court of appeals under
section 158(d), 1291, or 1292 of this title or by thgpi@me Court of the United States under section 125Mif t
titte. Subsection (c) and this subsection shall not betmeststo limit the applicability of the stay provided foy
section 362 of title 11, United States Code, as such sexqgjaies to an action affecting the property of the estate in
bankruptcy.
(e) The district court in which a case under title 11 isroemced or is pending shall have exclusive jurisdiction--
(1) of all the property, wherever located, of the debtorfaieocommencement of such case, and of property of
the estate; and
(2) over all claims or causes of action that involve cotitin of section 327 of title 11, United States Code, or
rules relating to disclosure requirements under section 327.
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