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QUESTIONS PRESENTED FOR REVIEW

WHETHER SUBSTANTIVE CONSOLIDATION OF DEBTOR ESTATES IS A VALID EXERCISE OF
FEDERAL COURTS’ GENERAL EQUITABLE POWERS UNDER THE BANKRUPTCY CODE.

WHETHER SUCCESSOR LIABILITY CLAIMS CONSTITUTE INTERE ~ STS IN PROPERTY AS
CONTEMPLATED BY SECTION 363() OF THE BANKRUPTCY CODE.
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OPINIONS BELOW
By order and decision dated January 6, 2005, thitetd States District Court for the

District of Kelly granted the Respondent’s motiordavithdrew reference to the Bankruptcy
Court as set forth in the record. (R. 7) The mMistCourt’s decision dated March 14, 2005,
which granted the Petitioner’s motion, is unrepbided set forth in the Record. (R. 7) The
United States Court of Appeals for the Thirteenitt@t’'s decision, which reversed the District

Court, Jean Tien v. Acme Chemical Industrial Prasluioc.(In the Matter of Acme Chemical

Industrial Products, IngNo. 05-4080 (13th Cir. Oct. 17, 2005) is unrepdrand set forth in the

Record. (R. 2-25)

STATEMENT OF JURISDICTION

A formal statement of jurisdiction is waived purstito Rule VIII of the Fourteenth

Annual Judge Conrad B. Duberstein National Bankypioot Court Competition.

STATUTORY PROVISIONS
The following federal statutes are relevant tofdets of this case and set forth in the

appendices:
11 U.S.C.§8101,11U.S.C. 8105,11 U.S.C. §263).S.C. §506,11 U.S.C.81123,11

U.S.C. §1126, 11 U.S.C. § 1129, 11 U.S.C. § 124,28 U.S.C. § 1651.

STATEMENT OF THE CASE

This appeal involves the bankruptcy proceedingbi@e debtor estates: parent company

Acme Chemical Industrial Products, Inc.’s (herdieafACME”) and its two subsidiaries, Trona
Ash Products Company, Inc. (hereinafter “TAPCO”)l &hemical America Product Company,

Inc. (hereinafter “CAPCQO”). CAPCO produces calciantoride, a compound used for de-icing
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and binding roads and highways. (R. 3) TAPCO s oihsix companies in the United States
which produces soda ash, a compound used to maks, glertain chemicals, soaps, detergents,
synthetic rubber, and explosives. (R. 3) ACMEesponsible for marketing and distributing
CAPCO and TAPCO products. (R. 2-3)

The Respondent in this case is Jean Tien, an eeplolyCAPCO. Two years ago, she
and several other employees (hereinafter “the Dmsoation Plaintiffs”) filed suit against
CAPCO asserting claims for unlawful sexual harasdraad for failure to pay them “equal pay”
for “equal work” under Title VIl of the Civil Riglst Act of 1964, and the Equal Pay Act of 1963.
(R.5) Two years later, ACME, TAPCO and CAPCOdileankruptcy in the District of Kelly.

(R. 5) The discrimination lawsuit remains pendibgt if the Discrimination Plaintiffs prevail,
they will receive a substantial recovery. (R. 5)

Over the past two years, several events led tfirthacial demise of ACME and
TAPCO. (R.5) First, the price of soda ash fiedhfi $110 per ton to $75 per ton due to a
reduced national demand. (R. 5) Future forecastdiqt prices could plunge further to $60 per
ton in 2006. (R. 5) Second, the production castdbth soda ash and calcium chloride
drastically increased due to increased energy gr{é& 5) As a result, ACME’s profits
attributed to TAPCO greatly diminished, eventuatyising ACME to default on its primary line
of credit. (R. 5-6) Although profits attributakile both the production and distribution for
CAPCO remained strong, ACME determined its bestradttive was a formal restructuring
process under Chapter 11 of the Bankruptcy Codeifrefter “the Code”). (R. 6)

After commencing bankruptcy proceedings, ACME a#dPTO competitor Sousa
Industries, Inc. (hereinafter “SOUSA”) offered torphase the assets of all three debtors. (R. 6)

However, SOUSA conditioned its offer on two terifi9: purchasing the assets of all three
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debtor estates and (2) insulating SOUSA from atyréuliability resulting from the
Discrimination Plaintiffs’ Title VII claims. (R. 6)To satisfy SOUSA'’s offer, ACME filed a
motion with the Bankruptcy Court requesting: (1pstantive consolidation of all three debtor
estates into “one unit” and (2) a sale of the as¥$ete and clear of all interests, liens, claimd a
encumbrances” under 8§ 363(f) of the Code, includnggDiscrimination Plaintiffs’ Title VII
claims. (R. 7)

Seeking to protect their rights of recovery, theddmination Plaintiffs objected to
ACME’s motion and requested that the honorabletipiser Villarreal of the United States
District Court for the District of Kelly withdraweference of the debtor estates from Bankruptcy
Court (R. 7) The District Court agreed to withdreaference and proceeded to hear testimony
regarding substantive consolidation and the prapasset sale. (R. 7) Citing reasons of
economic efficiency and creditor fairness, the iisCourt granted ACME’s motions in the
entirety. (R. 7)

Disagreeing with the District Court’s decisione tRespondent filed a timely appeal in
the United States Court of Appeals for the Thirteeircuit. (R. 9) The Court of Appeals
determined that the District Court lacked the arith@o order substantive consolidation and to
authorize the sale of assets free and clear afifeeimination claims. (R. 9-19) ACME
appealed the Thirteenth Circuit’s decision and @usirt granted Certiorari to consider the
following questions: (1) whether the equitable posnaf the federal courts include the power to
order the remedy of substantive consolidation btaleestates under the Bankruptcy Code; and
(2) whether the power to sell assets free and oiiaterests under § 363(f) of the Bankruptcy

Code permits a sale free and clear of the discetion claims. (R. 1)
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SUMMARY OF THE ARGUMENT

As the Thirteenth Circuit correctly held, modermsiantive consolidation is not a valid
exercise of the District Court’s statutory or egble powers. First, modern substantive
consolidation is not a part of traditional equiyigprudence. Traditional equitable authority is
limited to the remedies exercised in England byGbert of Chancery in 1789. However,
substantive consolidation was not created untihtice Twentieth Century by judges seeking to
avoid the high costs of administering intertwinedtbr estates. However, without an 18th
Century precedent, the remedy is not a valid egeraf traditional equitable powers. Second,
substantive consolidation is not a valid exercispaover pursuant to 8 105(a) of the Code. That
provision only authorizes remedies needed to aautyor implement other Code provisions.
However, substantive consolidation is not referdncentemplated or condoned in the Code.
Simply put, substantive consolidation is a poweréuhedy outside the confines of either source
of authority. The federal courts are powerlesshename of equity, to misconstrue the
Bankruptcy Code or create remedies unknown tottoandil equity jurisprudence.

ACME'’s request for substantive consolidation andiaconfirmed asset sale bypasses
creditor protections set forth in the provisiongted Code governing the Chapter 11
confirmation process. Specifically, the Respondghtiose the right to vote on the terms of the
plan, to propose alternative options, and for gooofunity to be heard regarding the
discrimination claims. The Code affords creditibrs right to have a voice in deciding the terms
of a plan; however, it does not grant debtors thegy to bypass those protections and
independently dictate such terms. Thus, subs&wtimsolidation or an unconfirmed asset sale
is not proper at this time.

The Code provides two options for selling assets &ind clear of claims or interests: (1)
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confirmed sales as set forth in 8 1141(c) and (@)ptan sales under 8§ 363(f). Courts have
greater latitude through plan sales, authorizidgssiiee and clear of “claims and interests,”
while 8§ 363(f) authorizes only sales free and ctddmterests in such property.” Confirmed
plan afford greater due process by conducting plaltiearings before disposing of claims and
interests. On the other hand, pre-plan sales alilvtor-estates to sell property expeditiously
when required to satisfy the best interests ofitwexd Pre-plan sales only permit the disposal of
specific, orin rem interests in property. To dispose of general cdaionin personantlaims,
debtor’s must use the confirmation process. Caugg not bypass the confirmation process by
disposing oin personanctlaims through a 8 363(f) sale.

Decisions regarding the interpretation of 8 36a&3et sales have diverged into two
conflicting schools of thought. One interprets stetute narrowly, holding that sales are limited
toin rem or specific interests in property. The other iptets the language broadly, holding
that any claim or interest is disposable under3{f36

The narrow view provides the most sound and logitethod for interpreting 8 363(f).
Congress explicitly limited sales free and cleateng 363(f) by excluding the word “claim”
from the statutory language. Section 363(f) allevgale free and clear of “interests in such
property” whereas § 1141(c) allows sales free &aak ©f “claims and interests.” The plain
language of the two statutes evidences the expiiteiht of Congress to exclude general “claims”
from 8 363(f). Under that interpretation, the Distnation Plaintiffs claims against CAPCO
may not be disposed of because they are not itgareproperty as contemplated by § 363(f).

In sum, the Thirteenth Circuit Court of Appealsreatly reversed the District Court’s

decision granting the Petitioner's motion for salbsive consolidation and § 363(f) sale of

assets. This Court should affirm that decisioitsrentirety.
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ARGUMENT

FEDERAL COURTS LACK THE STATUTORY OR EQUITABLE POWER TO ORDER
SUBSTANTIVE CONSOLIDATION OF DEBTOR ESTATES

Substantive Consolidation is a powerful remedyachtdisregards the fundamental
principals of limited liability by consolidating ¢hassets and debts of separate business entities.

Eastgroup Props. v. S. Motel Ass’n., Lt835 F.2d 245, 248 (11th Cir. 1991). The reisudt

common fund of assets and a single body of credftorpurposes of settling claims and voting

on plans. Alexander v. Comptd¢im re Bonharp 229 F.3d 750, 764 (9th Cir. 2000). The

modern version of substantive consolidation resemalcorporate merger, except the rights of
creditors—rather than shareholders—are affect¢ggjulfstantive consolidation enables a
bankruptcy court to disregard separate corpordtges to pierce their corporate veils in the
usual metaphor, in order to reach assets for tiefaaion of debts of a related corporation.” Id.
(internal quotations omitted).

The purpose of substantive consolidation is thetelle treatment of all creditors._Id.
Although, no matter how good the intentions, sufitsta consolidation usually benefits some

creditors at the expense of others. In re Snédss., Inc, 18 B.R. 230, 234 (Bankr. N.D. Mass.

1982). This happens because the separate debtwsatly have different asset-to-debt ratios.

In re DRW Prop. C0.54 B.R. 489, 495 (Bankr. N.D. Tex. 1985). Creditinvolved with

debtors having a lower asset-to-debt ratio redhizgpotential for gain and use substantive
consolidation “to enhance their position by comglunencumbered assets of other entities.”

Sabin Willett The Doctrine of Robin Hood a Note on “SubstantBansolidation” 4 DePaul

Bus. & Com. L.J. 87, 88 (2005)(internal quotationsitted). Plainly, that practice is not
justified in the name of equity. As Judge Frienalhce put it, “equality among creditors who

have lawfully bargained for different treatmenhd equity but its opposite.” In re DRW Prop.
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Co, 54 B.R. at 495 (quoting Chem. Bank N.Y. Co. veKh369 F.2d 845, 848 (2d Cir. 1966)).

Despite its prejudices towards certain plaintififiee most troubling aspect of substantive
consolidation is that it lacks a valid source afifial power. Most Circuits rely on their status
as a “court of equity” or 8 105(a) as the authdigiymodern substantive consolidation. Union

Sav. Bank v. Augie/Restivo Banking in re Augie/Restivo Banking C0.860 F.2d 515, 518

(2d Cir. 1988). But that reliance is misplacedti@o reasons. First, 8 105(a) only supplies

equitable authority for implementing express primris of the Code. New England Dairies, Inc.

v. Dairy Mart Convenience Stores, Ifm re Dairy Mart Convenience Stores, h&51 F.3d

86, 92 (2d Cir. 2003)(explaining that the purpokg ©05(a)) is for carrying out the provisions
of the Bankruptcy Code, rather furthering the psmof the Code or doing the right thing)
Second, even sitting as courts of equity, fedesalts lack the power to “create remedies

previously unknown to equity jurisprudence.” Grugexicano de Desarrollo v. Alliance Bond

Fund, Inc, 527 U.S. 308, 333 (19995imply put, Modern substantive consolidation is not

within the confines of either authority.

A. General Equitable Powers Do Not Authorize SubstaetiConsolidation, a Modern
Remedy that is Separate and Independent of TradiibEquitable Jurisprudence

The federal courts possess a limited amount ofrgéeguitable power. Those powers
derive from two sources: (1) Article Ill of the Wed States Constitutidrand (2) and the
Judiciary Act of 1789. E.qg, Id. at 318. Article Il provides that federal courvie jurisdiction
over “cases, in Law and Equity, arising under @asstitution, the Laws of the United States,
and Treaties made, or which shall be made, and Ahehority.” 1d. The Judiciary Act of 1789

codified the powers granted by Article 11l. Alexder Hamilton explained the limitations of

'U.S. Const. art. Ill, § 2.
% Act of Sept. 24, 1789, ch. 20, 1 Stat. 73.
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equitable authority as follows: "[tlhe courts mdstlare the sense of the law; and if they should
be disposed to exercise WILL instead of JUDGMENE, tonsequence would equally be the

substitution of their pleasure to that of the l&gise body." Mo. v. Jenkin§15 U.S. 70, 133

(1995) (citing The Federalist No. 78, at 526 (Aledtar Hamilton). Thus, the general equitable
powers are limited to tHaw and not a judge’s personal discretion.

As explained in Grupo Mexicanthat equitabléaw consists of the remedies devised and

administered by the English Court of Chancery i8BAGrupo Mexicano 527 U.S. at 318.

Grupo Mexicanpinvolved a Mexican company which announced ié b use valuable notes

received from the Mexican government to satisfytsl@th Mexican creditors, leaving nothing
for American creditors. ldat 311. The American creditors filed suit in thstrict court seeking
contract damages and a preliminary injunction pnéug the Mexican company from
transferring the notes. Idl'he district court recognized the dilemma facgdmerican
creditors and granted the American creditors arpnery injunction. _Idat 312. On appeal, the
Second Circuit affirmed the injunction; however,subsequent appeal, this Court reversed. Id.
Justice Scalia, writing for the majority, held tthagpreliminary injunction freezing assets
is beyond the equitable authority of the federairto 1d.at 322. After surveying the history of
similar remedies, the Court noted that pre-judgnaetibns were limited to creditors “who had
already obtained a judgment establishing the dédbt&t 319. The Court acknowledged that
equity is a flexible concept, however, within tleeléral system, “that flexibility is confined
within the broad boundaries of traditional equitat#lief.” Id.at 332. Because a pre-judgment
remedy was unknown to traditional equitable junsjance, the Court determined that the
judiciary branch had “no authority to craft a ‘neat weapon’ of the law like the one advocated

here.” Id.at 333. The Court concluded that Congress isnmueh better position to realize the
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need to depart from past practice and “to desigrafipropriate remedy.” Id.

Relying heavily on Grupdhe Court of Appeals below correctly held thatsantive
consolidation is not a valid exercise of the D&tourt’s equitable power because the modern
remedy lacks an 18th Century English law precefanétatutory authority). (R. 15)
Undoubtedly, the modern corporate structure neextedies tailored to today’s market-place.
But the debate over the proper form and substahtt®se remedies “should be conducted and
resolved where such issues belong in our demociatlye Congress 1d. at 333. (emphasis
added). The federal courts lack power to indepeitgldepart from the established equitable
practices and order substantive consolidationgreedy which was unavailable in 1789.

1. Substantive Consolidation was Not Available in 1388 Therefore is not a Valid
Exercise of General Equitable Power Today

Federal judges created the modern version of antdg¢ consolidation—the version

proposed by ACME’s motion—in the mid-Twentieth Qayt In re Owens Corningt19 F.3d

195, 206 (3d Cir. 3005). As corporate entitiesanee more popular, courts began encountering

circumstances of fraud and abuse which justifistegjarding the shelters and protections

offered by limited liability. _F.D.I.C. v. ColonidRealty C0966 F.2d 57, 60 (2d Cir. 1992).
Courts responded by developing doctrines whichedt@ders of limited liability protection
when they use corporate structures to facilitssiadr _Sedd.

Originally, substantive consolidation or “consalihn” was a valid application of

®This proposition has been strongly by several jgakitbns which provide a through
examination of the history and development of sarttste consolidation. Segenerally Douglas
Baird, Substantive Consolidation Toddy B.C. L. Rev. 9 (2005); J. Maxwell Tucker, Goup
Mexicano and the Death of Substantive ConsolidaBofim. Bankr. Inst. L. Rev. 427 (Winter
2000); Sabin Willett, The Doctrine of Robin Hood\®te on “Substantive Consolidatigr¥
DePaul Bus. & Coni..J. 87, 88 (2005); Christopher Predko, Substar@ieasolidation
Involving Non-Debtors: Conceptual and JurisdictioDdficulties in Bankruptcy 41 Wayne L.
Rev. 1741 (1995).
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fraudulent-conveyance law to the corporate setttbgee.q, Sampsell v. Imperial Paper &

Color Corp, 318 U.S. 215 (1941). For example, in Sampgkéedl Court approved the Ninth
Circuit's use of “consolidation” where a corporatideveloped a subsidiary for the following
purposes: (1) continuing the business of an inslgarent company, (2) sheltering the
insolvent’s assets from bankruptcy proceeding$3pdefrauding creditors. It 218.

Courts often cite the Sampsefinion as support for the validity of modern dabsive

consolidation._In re Owens Cornigl9 F.3d at 207. However, modern consolidatsomoit

analogous to SampselThere, the Court was approving “consolidatianptevent a parent
debtor from hiding assets in an affiliate that Wasthing but a sham and a cloak” developed by
the parent company “for the purpose of hinderiregaging and defrauding his creditors.”
Sampsell318 U.S. 215 at 217. The intent was to protesditors from debtors who abused
corporate formalities and used the structure oitdichliability to make fraudulent conveyances.
Also, the objecting creditor knew about the fraestinature of the subsidiary. 1d@his Court
has not approved a federal court’s use of equitadeers to order modern substantive
consolidation, a remedy separate and distinct frandulent-conveyance law.

Between the 1940s-1960s, courts began applyine-sta remedies such as “vell

piercing,” equitable subordination, or turnovere$.g, Stone v. Eachdlin re Tip Top Tailors,

Inc.), 127 F.2d 284 (4th Cir. 1942). Federal courtsm@rad the state doctrines and developed
their own common-law variation. Fish v. Eakt4 F.2d 177 (10th Cir. 1940). For example, in
Fishthe Tenth Circuit extended the fraudulent-convegatheory in support of compelling
“turnover” relief for a parent company againstigkrupt subsidiary. IdThe court established
ten elements to determine whether a corporate diabgiis a mere “instrumentality” of its

parent:

10
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The parent owns all or a majority of the capitacktof the subsidiary;

There are common directors and officers;

The parent corporation finances the subsidiary;

The corporation is responsible for incorporatiorihaf subsidiary;

The subsidiary has grossly inadequate capital,

The parent company pays the salaries or expendessas of the subsidiary;

The subsidiary has no independent business frompatent;

The subsidiary is commonly referred to as a suasydir as a department or a

division of the parent;

9. Directors and executive officers of the subsididmynot act independently but
take direction from the parent; and

10.The formal legal requirements of the subsidiarg agparate and independent

corporation are not observed.

ONOOAWNE

Id. at 191. The court determined that when theseeziesrare present, the “corporate entity may
be disregarded where not to do so will defeat putdnvenience, justify [a] wrong or protect
fraud." 1d. As late as 1964, substantive consolidation duired a fraudulent conveyance.
AccordBaird,supra,at 15.

2. The Supreme Court has Never Approved Substantives@iolation as a Remedy
Distinct from Fraudulent-Conveyance Law

In the 1960s, federal courts departed from trad#@i—and valid—equitable remedies,

and crafted their own version of corporate disrdga€hem. Bank N.Y. Trust Cd369 F.2d at

847. Courts began justifying substantive constliaefor purposes of judicial and economic
efficiency, rather than as a means for combatimgarate fraud or abuse:
[w]here the interrelationships of the group arediepsly obscured and the time
and expense necessary even to attempt to unscrémelbeso substantial as to
threaten the realization of any net assets fahalcreditors, equity is not helpless
to reach a rough approximation of justice to soatkar than deny any to all.
Id. The result is a modern federal version of sultstarconsolidation distinct from its
predecessor—fraudulent-conveyance law.

The departure from the traditional remedy of frdadticonveyance was not a valid

exercise of equitable powers and cannot survive@loiurt’s opinion in Grupo Mexicano.

11
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Modern substantive consolidation goes in the opealiection of the state-law doctrines and
fraudulent-conveyance law; instead of protectireglitors from share-holder fraud, it

redistributes the rights of innocent creditors.rdrOwens Corningd19 F.3d at 206. Simply put,

federal courts “have no authority to craft a nucleaapon” like the law of modern substantive

consolidation._Se6&rupo Mexicanp527 U.S. at 332. The expenses of sorting oytarate

interrelationships may be a tedious and expensiveass, however, absent an express statute,
federal courts are limited to traditional remediésy departure from past practice should be
conducted and resolved by Congress. Id.

At first, one might reason that Grupo Mexicasmot applicable to the case at hand

because of the factual differences between thgugiggment injunction and substantive

consolidation. However, Grupo Mexicdaadolding is not limited to the validity of thegsr

judgment injunction alone. ldinstead, the Court flatly rejected both an expangiew of

equity to grant relief outside of traditional rermesdand its application to the pre-judgment
injunction: “[t]his expansive view of equity muse lbejected. Joseph Story’s famous treatise
reflects what we consider the proper rule, bottnwéigard to thgeneral role of equitin our
government of laws, not of men, and with regards@pplication in the very case before us. . .

" 1d. at 322. Further, this Court and others have ¢hedGrupo Mexicanoase in a variety of

contexts for the basic proposition that a fedeoairtts equitable powers are limited to traditional

equity jurisprudence. Cf; Vieth v. Jubelirédl U.S. 267 (2004)(plurity)(voter rights case);

Great West Life and Annuity Ins. Co. v. Knudsé84 U.S. 204 (2002) (holding that 18th

Century limitation on equitable powers appliesdaitable powers exercised under ERISA);

Norfolk Shipbuilding & Drydock Corp. v. Garri$32 U.S. 811, 820 (2001) (citing in support for

proposition that federal common-law making in tbhatext of maritime law must be used only to

12
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harmonize express federal statutes); Johnson \in€&ntm’t Co, 199 F.3d 710, 715 (4th Cir.

1999) (order enjoining unlawful gaming practice$ awalid exercise of equitable power
because the remedy was traditionally unavailable).

3. Federal Courts may Not Use Their Equitable Poweidadify State Law by
Creating New Property Interests

Not only do federal courts lack the authority teate non-traditional remedies, they also
are prohibited from creating a federal common-laniation of remedies which modify the legal

rights created by state law. Erie R.R. Co. v. Thimp 304 U.S. 64 (1938). The rule also

applies to the determination of property inter@stsankruptcy proceedings. Butner v. ,4&0

U.S. 48, 55 (1979); Raleigh v. lll. Dept. of Revenb30 U.S. 15, 21 (2000)(stating that “the

basic federal rule in bankruptcy is that state ¢gwerns the substance of claims”)(internal

guotations omitted). In Butnethis Court explained that property interestsgareerned by state

law and a federal court may not employ equitablesrto modify those rights:

Property interests are created and defined by lstatdJnless some federal
interest requires a different resutigre is no reasonvhy such interests should be
analyzed differently simply because an interestatlygs involved in a
bankruptcy proceeding. Uniform treatment of proparterests by both state and
federal courts within a State serves to reducertaiogy, to discourage forum
shopping, and to prevent a party from receivingradfall merely by reason of

the happenstance of bankruptcy.

Butner, 440 U.S. at 55 (internal citations omitted) (egh added).

The ButnerCourt addressed the issue of “whether a secuntiéyast in property includes

rents and profits derived from that property.” &ti57. The Court held that those property
interests are questions of state law and, thusildlio® answered by state law. &i.51.

Although Congress has plenary power to createatlve bf bankruptcy, state laws are overruled
only to the extent they actually conflict with tBankruptcy Act._ldat 54, fn.9. The Court

rejected the Third and Seventh Circuits federa oflequity which superceded state law by

13
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giving the lien holder interests in rents everhd tipplicable state law did not. I@he Court
explained that Congress had the power, under tinst@ation, to create a bankruptcy statute
which modifies the property interests created byeslaw. _Id. However, for a number of
reasons, Congress chose not to exercise this ptwet,it is inferred that Congress intended for
state law to govern. I@t 55. The Court concluded that undefined comatams of equity do
not justify departing from the applicable state.law

Under the Butneanalysis, the district court improperly used sab8ve consolidation, a
federal rule of equity, to supercede state-law ertyprights. The district court is limited to the
specific Code provisions and applicable state-kemvadies. Under the general state-law
principals of limited liability, TAPCO and ACME cdéors do not have a property interest in the
assets of CAPCO. The district court may not create a propertgiiest by virtue of general
equitable considerations. As explained by JuSwater, if there is not a claim prior to
bankruptcy “there is no claim for a bankruptcy ¢dareither recognize or reject.” RalejdiB80
U.S. at 26 (holding that absent a modification egped by the Code, state law governed burden
of proof on tax claim in bankruptcy).

Also, the Butneppinion explains that the Code’s silence on aneiss not a license, nor

a justification for a federal court, to create guigy rule which replaces state-law remedies
which authorize disregard for corporate separatgen@s the Butne€Court explained, the Code’s
silence on an issue of property rights indicatss fjue opposite; in the absence of a federal
statute to the contrary, state law is binding. negt44 U.S. at 55.

Justice Schmid, in his dissent below, erroneosistigests that because “the bankruptcy

* The Respondent acknowledges that it is possibleobtiee state-law disregard doctrines may
apply to the facts of this case, however, the iBagt has not raised those arguments on appeal
or in the proceedings below. Thus, the Respondamtable to offer any position as to whether
a particular doctrine is or is not applicable irsttase.

14
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court’s equitable power to substantively consobdat. . survived the enactment of the
Bankruptcy Code,” it is codified by the general ibgjpie powers provision, 8§ 105(a) of the Code.
(R. 20) But as explained in Butnéine Code’s silence on substantive consolidasaroi a

stamp of validatiori. The policy explained by both Butnand Raleighlictates that if state law

governs an issue, and Congress chooses to supdhegdw, it will expressly do so. See
Raleigh 530 U.S. at 26; Butned4 U.S. at 55. Thus, the Code’s silence on pae-pubstantive
consolidation indicates that Congress intendeddairts to defer to state law. Further, § 105(a)
does not supercede state-law. That propositios thegquestion. If Congress intended to
incorporate or disclaim substantive consolidatibmould have done so expressly; until then,
federal courts are bound by the traditional antedtawv remedies which consolidate assets and

liabilities.

B. Section 105(a) Does Not Authorize Federal CourtSQreate or Order Substantive
Remedies Not Otherwise Available in the Code

The Court of Appeals correctly rejected ACME’swargent that 8 105(a) authorized the
district court to order substantive consolidati(f. 15) Section 105(a) is not a license carry out

federal common-law or the general principals ofdsaptcy. In re Dairy Mart Convenience

Stores, InG.351 at 92. Instead, it grants equitable pow@rsatry out the provisions expressly

codified by the Code:

The court may issue any order, process, or judgthanis necessary or
appropriate to carry out thprovisionsof this title. No provision of this title
providing for the raising of an issue by a partynterest shall be construed to
preclude the court fronsua spontetaking any action or making any
determination necessary or appropriate to enfara@p@lement court orders or

®SeeFed. R. Bankr. P. 1015 advisory committee’s nelaining that substantive
consolidation is not authorized nor permitted by ithle since it depends on the substantive
rights of the creditors).
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rules, or to prevent an abuse of process.
11 U.S.C. 8 105(a) (emphasis added). This Cowtclaified that equitable powers “can only

be exercised within the confines of the Bankrugogle.” Norwest Bank Worthington v.

Ahlers 485 U.S. 197, 206 (1988). Both the plain languad history of the section indicate
that it does not grant the authority to make sulista law nor a “roving commission to do
justice.” U.S. v. Sutton786 F.2d 1305, 1308 (5th Cir. 1986)).

The plain-meaning of the “provisions of this tittanguage denotes a set of remedies
selectively established by Congress, and a couartatdegislate by adding to them. Walls v.

Wells Fargo Bank276 F.3d 502, 507 (9th Cir. 2002). The Bankryfgiode sets out in great

detail the rights and remedies available when ahteinng a debtor estate. I€ourts readily
admit that substantive consolidation, which hadiadrmingly innocent sound,” is not a

procedural remedy, but “a measure vitally affecsngstantive rights.” In re DRW Property

Co., 54 B.R. a®494 (citing_In Re Flora Mir Candy Corporatiot32 F.2d 1060, 1062 (2d Cir.

1970). Thus, by implementing substantive constilich—asubstantiveemedy—without

proper authority, courts are assuming the rolearfigfess and exercising legislative powers.
Also, the history of § 105(a) confirms that itgpose is carrying out the specific code

provisions. The section grants courts equitablegasimilar to the equitable powers granted by

the All Writs Act.® The All Writs Act enables federal courts to is&akkwrits necessary or

appropriate in aid of their respective jurisdictio®8 U.S.C. § 1651 (2000); SékS. v. N.Y.

Tel., 434 U.S. 159, 172-78 (1977). The basic purpés$keeostatute is to aid federal courts in

exercising jurisdiction conveyed by other provisiaf law. _In re Previn?04 F.2d 417, 418 (1st

Cir. 1953). Likewise, the purpose of Section 19ido carry out the provisions of the

®SeeH.R. Rep. No. 95595, at 316-17 (1977), reprinteti978 U.S.C.C.A.N. 5963, 6273-74
("Section 105 is similar in effect to the All Wri&atute . . . .").
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Bankruptcy Code.

1. Substantive Consolidation is Not Within the Purvieih8105(a) Because it is
Not Affiliated with an Express Code Provision

Despite its plain language, courts often rely &85a) as authority to grant substantive
consolidation without referencing another provisodithe Code. Sela re Bonham229 F.3d at

764; Colonial Realty Cp966 F.2d at 59; In re Augie/Restivo Banking 360 F.2d at 518 n.1.

For example, in Colonial Realty Cahe Second Circuit ordered consolidation based on

105(a)’s general equitable authority and “in lighthe general principals and rules of equity.”

Colonial Realty Cq.966 F.2d at 59. The court does not referencéhan@€ode provision that

substantive consolidation would “implement” or “gaout.” Id.at 60. As explained by the
Second Circuit in a subsequent case, the equipalvier conferred by 8§ 105(a) must be used in
conjunction with another Code provision:
The equitable power conferred . . . by 8 105(&féspower to exercise equity in
carrying out therovisionsof the Bankruptcy Code, rather than to further the
purposes of the Code generally, or otherwise tthdaight thing. This language
suggests that an exercise of section 105 poweethéa another Bankruptcy
Code sectiomnd not merely to a general bankruptcy concepbrative.

In re Dairy Mart Convenience Stores, 851 F.3d at 92 (internal quotations omitted).

2. Section 1123(a)(5)(C) Does Not Authorize Substanfonsolidation Outside
of an Approved Plan

The Respondent acknowledges that § 1123(a)(5)@ysfor consolidation as a
measure for implementing a plan. But the sectmesctot authorize substantive consolidation
independent of a confirmable plan—which requireeptance by the requisite majorities.
Accord Tucker,supra,at 448-49. The statute provides:

(a) Notwithstanding any otherwise applicable noipaptcy law, a plan shall-

(5) provide adequate means for ghan's implementatigrsuch as-
(C) merger or consolidation of the debtor with @nenore persons
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11 U.S.C. 8 1123(a)(5)(C) (2000) (emphasis addddhe plain language indicates Congress
intended the § 1123(a)(5)(C) as a tool for impletimgna confirmed plan._In re Stone &
Webstey 286 B.R. 532, 541 (Bankr. D. Del. 2002). The t®unay not use its equitable power

“to produce a result contrary to specific legalyismns.” In re Stevenseii38 B.R. 964, 967

(Bankr. D. Idaho 1992).

C. Substantive Consolidation is Not Proper Outsideao€hapter 11 Plan Because it
Deprives the Discrimination Plaintiffs of Their Rilgts to Vote on the Provision or
Propose Alternative Plans Concerning Consolidation

The Code specifies certain requirements for dgmetpand confirming a Chapter 11

plan. In re Mother Hubbard, Ind52 B.R. 189, 195 (Bankr. W.D. Mich. 1993). Gsur

frequently discuss the requirements as implememtifggeditor democracy” which protects the
creditors’ substantive rights. Id.

By ordering substantive consolidation outsidehef ‘tcreditor democracy,” the District
Court divested the Discrimination Plaintiffs of thghts insured through the Code’s
confirmation process. Specifically, they lost tirgght to vote on the substantive consolidation
provision, the full benefit of the “best interetdst,” and the right to propose an alternative plan
without a substantive consolidation provision. r@sently noted by the Seventh Circuit, “[t]he
fact that a [bankruptcy] proceeding is equitablesinot give the judge a free-floating discretion
to redistribute rights in accordance with his paedwiews of justice and fairness, however

enlightened those views may be." In re Kmart C@p9 F.3d 866, 871 (7th Cir. 2004) (internal

guotations omitted). Thus, the District Court aayerless in the name of equity to order
substantive consolidation—a remedy not authorizethe Code—to deprive the Respondent of

the statutory protections specifically enactedrtuigrt creditors.
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1. The Respondent has a Fundamental Right Under tHe t©dv/ote on the
Terms of the Chapter 11 Plan

If all three estates are substantively consoldiatér to the plan, the voting classes will
consist of ACME, TAPCO, and CAPCO creditors coilegy, rather than individually. In
effect, it would deprive the Respondent of the trighvote on a plan involving CAPCO
individually, the corporation which employed thesBiimination Plaintiffs. The voting
provisions of the Code provide creditors with ttetstory right to vote on the terms of the plan.
Those provisions provide creditors with a chancgaudicipate in the reorganization process, a
system which vitally affects their recovery rightgi]otions of fundamental fairness will not
normally tolerate a potential claimant’s rightsrgeaffected without its having had any way of

participating in or being involved in the proceds. ’te Fairchild Aircraft Corp.184 B.R. 910,

928 (Bankr. W.D. Tex. 1995) (rejecting 363(f) safeassets to bypass plan confirmation). And
where the Code plainly creates a substantive rightankruptcy court cannot expand or contract

that right implicitly through use of equitable pawg Carter v. Peoples Bank & Trust Gin re

BNW), 201 B.R. 838, 847 (Bankr. D. Ala. 1996).

ACME’s motion would deprive the Discriminationaifitiffs of their right to participate
in reorganization by voting on substantive constdlh, a remedy which will vitally effect their
recovery rights. A hypothetical calculation presgithat consolidation would devalue the asset
pool for CAPCO, while inflating the asset pool ®EME and TAPCO. s this result justified
in the name of equity? Surely equity does noffyusbnsolidating a profitable company with a

growing market demand for its products to be cadatéd with an insolvent parent company

" In order to be confirmed, a unanimity of all classaust vote to accept. 11 § 1129(a)(8)
(2000). Under § 1126(c), a class accepts a pfdmolders of more than half of its member,
holding at least two-thirds of the amount of clamasing accept.” 3 Collier on Bankrupteay
1129.03[8] (15th ed. 2003).

19



R20

and unrelated subsidiary without a chance to votthat decision.

In DRW Property Cq.the court recognized these same inequities dnda@ to grant

substantive consolidation outside of a confirmalibapter 11 plan. In re DRW Property Ca

at 494. The court explained that substantive dafegamn would eliminate present creditors
from voting on a plan which would radically restwe their rights and preclude them from
raising alternative methods of reorganization. Tthe court noted that if the debtor wished to
reorganize as a single entity, it should submitagpgsal including recommendations of the
Investors Committee and the IRS. [@he court concluded that, lacking compelling echldéa
considerations, granting substantive consolidatias improper where it would dictate the terms
of a plan which otherwise might not be approvedhgyvoting process. Id.

Likewise, ACME’s substantive consolidation motioowld impose substantive
consolidation, a term which might not otherwiseaperoved by the creditors. (R. 22) Ata
minimum, CAPCO creditors should have the optiorpps® and vote on alternative plans. Inre

Mother Hubbard, In¢52 B.R. at 196 (explaining that alternative pbgmions encourage

principals of competitor democracy because “a cdimgelan allows each individual creditor to
decide which plan best comports with its respeatis@nomic interests”).

2. ACME'’s Substantive Consolidation Motion Would Defrithe Respondent
of the Full Benefit of the “Best Interests Test”

ACME’s motion will also deprive the Respondentlod benefits allotted to by the “best
interest test” set forth in Section 1129(a)(7). W$.C. 8 1129(a)(7) (2000). The “best interest
test” is “a cornerstone of chapter 11 practice,ichfguarantees each creditor “that it will
receive at least as much in reorganization as utidvim liquidation.” 3 Collier on Bankruptcy
1129.03[7] (citing 11 U.S.C. 1129(a)(7)). The “bederest test” requires that each member of

an impaired class either (1) accept the plan org@ive property which has a present value
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equal to the distribution the objecting creditorulebreceive if the debtor were liquidated under
Chapter 7._1d.

In order to have a Chapter 11 plan confirmed, CABRfUst satisfy this test by proving
the Respondent would receive property not less ttrawalue she would receive if tdebtor—
CAPCO—uwere liquidated. Substantive consolidatighaircumvent the benefits of by rule by
combining CAPCO's assets with the more insolvent&and TAPCO. Once again, the
Respondent will be deprived of the creditor pratewt though ACME’s pre-plan motion.

The Court of Appeals correctly preserved the Redpotis right to vote and receive the
benefit of the “best interest test” by acknowledgihat 8 105(a) does not authorize courts to
create remedies which bypass the Chapter 11 caatfmmprocess. Allowing pre-plan

substantive consolidation, enables courts to usie general equitable powers to override

creditor protections specifically legislated by Qosss.

I. FEDERAL COURTS MAY NOT USE SECTION 363(F) TO BYPASSCHAPTER 11

REORGANIZATION THEREBY DISPOSING OF THE RESPONDENT S DISCRIMINATION

CLAIMS

Much like the limitations of § 105(a) within therdes of substantive consolidation,
Courts may not use this power, nor the power iI63f3 as a mechanism to bypass a Chapter 11
confirmation plan. 11 U.S.C. § 363(f) (2000). Barmitting 8 105(a) to essentially supplant the
statutory language of § 363(f), courts are—in asserendorsing “fast-financing,” which,
arguably, is a cause for the increase in Bankrufilings today. In light of Arthur Anderson,
Enron, and WorldCom, should courts encourage erpegliover accuracy and efficiency? This

simply cannot be. The facts of this case showamopelling reasons why this asset sale must be

performed under § 363(f) rather than the Chaptezahfirmation process.
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A. Congress Did Not Intend Section 363(f) to Circumvehe Chapter 11
Reorganization Process

The Code provides two approaches for a Chapteelfiodor trustee to sell assets free
and clear of interests. The first approach ida#h in 8 363(f), which governs pre-plan sales
and imposes only minimal notice requirements tadlibtoes. The second approach is provided in
881123(a)(5)(D) and 1141(c), which lays out a mondre extensive notice and hearing process.
11 U.S.C. § 1123; 11 U.S.C. § 1141 (2000). Themse@pproach governs the Chapter 11
planning process of reorganization, commonly reféto asonfirmation Seell U.S.C. §
1123;11 U.S.C. § 1141.

The courts have greater latitude in the confirnmapoocess for approving sales free and
clear of “claims and interests,” while § 363(f)aalls only for sales free and clear of “interests.”
11 U.S.C. § 1141(d); 11 U.S.C. 8§ 363(f). Accordymghe scope and authority of § 363(f) is not
as broad as that provided for in the confirmaticocpss. Congressional intent is apparent based
solely on the plain language of these sectionk@fdode. As process and the opportunity for a
hearing increases, Congress provides greater dythamrthe courts to dispose of claims and
interests in property. As process and the oppiyttm be heard decreases, Congress provides
that the court may only disposeinferestsn property—not claims.

At the outset, it is important to point out thia¢ tDiscrimination Plaintiffs are creditors
with a valid claim within the meaning of the Cod@efining the termgreditor, claim, and
interestare of pivotal importance for understanding thgppae of 8 363(f). The Code explicitly
sets forth a definition for the former two termswever, the Code provides no such guidance for
the latter terminterest

The Code defines@editor as an “entity that has a claim against the dethiirarose at
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the time of or before the order for relief concagithe debtor.” 11 U.S.C. § 101(10) (2000). A
claimis a “right to payment, whether or not such righteduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatucksputed, undisputed, legal, equitable,
secured, or unsecured . . ..” 11 U.S.C. § 10480Q). The Discrimination Plaintiffs have a
pending Title VII claim against CAPCO for allegezksand gender discrimination. Thus, the

Discrimination Plaintiffs are plainly creditors Wit valid claim as defined under the Code.

B. Congress Limited Sales ‘Free and Clear’ Under Secti363(f) by Excluding the
Word ‘Claim’

This Court stated in Jarecki v. G.D. Searle & @67 U.S. 303, 307 (1961), when

construing the meaning of one term in a statuttinage, “[w]e look first to the face of the
statute.” Words “do[] not stand alone, but gather¢aning from the words around [them].”. Id
“The maximnoscitur a sociisthat a word is known by the company it keeps,is often wisely
applied where a word is capable of many meaningsdaer to avoid the giving of unintended
breadth to the Acts of Congress.”. I@hus, all statutory analyses begin with theustay
language itself.

Section 363(f) of Chapter 11 of the United StataslBuptcy Code states that

The trustee may sell property . . . free and abééany interest in such property of

an entity other than the estate, only if--

(1) applicable nonbankruptcy law permits sale @hsproperty free and clear of

such interest;

(2) such entity consents;

(3) such interest is a lien and the price at wiieth property is to be sold is

greater than the aggregate value of all liens ch guoperty;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legalquitable proceeding, to accept a

money satisfaction of such interest.

11 U.S.C. § 363(f). Further, the language proviesl 1141(c) states “the property dealt with
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by the plan is free and clear of elaims and interestsf creditors, equity security holders, and
of general partners in the debtor.” 11 U.S.C. 811&). (emphasis added).

The question here centers on the intended andiefflemeaning ointerests—more
specifically on the phragaterests in such properyas set forth in 8§ 363(f)._IdA claimand an

interestare, without question, different words and acawglyi have different meanings. The

terminteresthas many meanings as applied in varying legalescen Black’s Law Dictionary

recognizes that, within the context of propertyjrdarestis a “right, privilege[], powerf], [or]

immunity.” Black’s Law Dictionary812 (6th ed. 1991). Alaimis defined as a “demand as to

one’s own or as one’s right.”_IdThus, annterestsignifies a greater value or significance. A
claim might become amterestwhen reduced to judgment. However, standing alammdaim
does not rise to the level of arterest in property

Further, as the literal language of the Code shtwvesdrafters intended greater authority
for courts conducting sales through the confirmmapoocess. As such, § 1141(c) permits sales
free and clear of both “claims and interests,” @l%1363(f) permits sales free and clear only of
“interests in such property.” 11 U.S.C. § 1141(d);U.S.C. 8§ 363(f). In other words, the
drafters recognized the increased need for progkesa disposing of memaims Congress
acknowledged this when drafting 8 363(f) and, adewly, excluded claims from sales free and
clear therein.

Such an analysis of the intended meaning of 8fB&3¢f great importance given the fact
that ACME’s motion before this Court requests “tade of assets free and clear of all interests,
liens,claimsand encumbrances under 8§ 363(f) of the Bankruptmje.” (R. 7) (emphasis

added) The respondent makes no argument conceh@rggle ointerestsliensand
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encumbrance$ These interests requested for disposal by ACMtsgon are likely all under
the authority of 8 363(f). The problem arises with inclusion of the termlaimsinto ACME’s
requested 8§ 363(f) sale. The addition of this waydACME is nothing short of an attempt to
supplant the specific language of § 363(f). Sutlddition to the language of the statute
unnecessarily—and more importantly—impermissiblydalens the scope of judicial authority
and misinterprets Congressional intent.

Additionally, the Thirteenth Circuit properly reaaged, all 8 363(f) sales are subject to
the approval of § 363(e) which requires that cotstsll prohibit or condition . . . [the] sale [or
proposed sale of property] . . . as is necessapyawide adequate protection of [an] interest” for
any “entity that has an interest in property.”. 11 U.S.C. § 363(e). Again, the drafters af th
Code plainly acknowledge that in order for a caardispose of a claim free and clear of an

interest, the creditor must have an inteneshe propertyin question at the time of the filing.

C. Section 363(f) Provides the Power to Dispose of Rem’ Interests But Not of the
Discrimination Plaintiffs’ ‘In Personam’ Claims

Courts have constantly wrestled with the intergieteof interest in such propertyThe
dispute centers on whether batlpersonanandin rem or specific interests are within the
authority of § 363(f).In remis defined as a “technical term used to desigpaieeedings or

actions instituted against the thing, in contradgsion to personal actions, which are said to be

8 Seell U.S.C. § 363(f)(3) stating a “trustee may padiperty . . . free and clear of any interest
in such property .. .if...such interest igea . ...” Furthermore, liens, security integeahd
other formal encumbrances against the assetsahpany have almost uniformly been
recognized as subject to § 363(f). In re Evelethdd, LLC 312 B.R. 634, 650 (Bankr. D.

Minn. 2004). A “lien” is defined in the Code as@éarge against or interest in property to secure
payment of a debt or performance of an obligatiohl’U.S.C. § 101(37) (2000). Thus, the
Code specifically recognizes a “lien” to be an éirgtst in property” and should accordingly be
included under the purview of 8 363(f).
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in personani In re Metromedia Fiber Network, In@299 B.R. 251, 272 (Bankr. S.D. N.Y.

2003) (quoting Black’s Law Dictionar§00 (4th ed. 1951)).

Two varying schools of thought exist regarding weetcourts interprehterests in such

propertybroadly or narrowly._Sedgnited Mine Workers of Am. 1992 Benefit Plan v.ckes

Smokeless Coal Cdéln re Leckie Smokeless Coal @9 F.3d 573, 581-82 (4th Cir. 1996),

cert denied520 U.S. 1118 (1997) (hereinafter “Lechjerairchild, 184 B.R. at 918. The broad

interpretation, as set forth in Leckiends no distinction between the terolaimsandinterests
Under the Leckianalysis, the court authorizes the salarof interestrather tharany interest in
such property This argument discredits the specific langudgesen by the drafters of the
Code, implying that the exclusion of the watdimin 8§ 363(f) was a mistake or inadvertent
inaction.

On the other hand, the narrow interpretation, @ehfin Fairchild takes a more literal
and deferential approach to the drafters’ choiceafs. Fairchild184 B.R. at 918. The
Fairchild court rejected the broad interpretationraérestfinding it “inconsistent with the plain
language of the [Code].”_IdThe narrow approach is more consistent with@uart’s opinion
in Jareckij because it looks to whatirscludedin the statute rather than what vee€luded
Jareckj 367 U.S. at 307 (emphasis added). “The sortstefésts impacted by a sale ‘free an
clear’ arein reminterests which attach to the property. SectiaB(f}6s not intended to
extinguishin personamniabilities.” Fairchild 184 B.R. at 917-18. Thus, 8§ 363(f) “does not
authorize sales free and cleamaofy interestbut rather ofiny interest in such propertylrhese
three additional words define the real breadthrof interest$ Fairchild, 184 B.R. at 917.
(emphasis in original).

Thus, the competing interpretations of § 363(f)saming ofinterests in such property

26



R20

create a polarizing effect: one desiring a broalicjal freedom to salanyinterest free and
clear, the other authorizing only sales free aedrcbfin reminterests.

1. Fairchild Provides the Most Sound and Logical Method for 8ac363(f)
Interpretation

The Fairchildcourt’s analysis of § 363(f) is an excellent ex&rgs a proper
interpretation of an asset sale under that secfi@i.childdealt with a products liability claim
brought on behalf of the deceased passengers aingdaine that crashed, manufactured by
Fairchild Aircraft. Fairchild 184 B.R. 910. After the sale of the airpland, gor to the crash,
Fairchild Aircraft filed for Chapter 11 relief. IdThe assets of Fairchild Aircraft were eventually
sold to Fairchild Acquisition, Inc. (“FAI”). Id.The court used the confirmation process setrout i
§ 1141(c) to authorize the sale of assets freeckad. Id.at 914. Although the facts of Fairchild
deal with a confirmed plan sale, the § 363(f) asialys nonetheless, without fault.

Judge Clark, writing for the majority, stated “[prerty is never ‘subject toirf rem
interests absent the debtor’s consent to a secdntégest or the creditor’s attachment of the
property resulting in a lien.” Fairchild84 B.R. 927. Moreover, “[bJankruptcy cannotgdan
should not, do the impossible. It cannot and shook insulate a debtor from all . . . bad things .
... 1d. This analysis is appropriate because it mostrately interprets the plain intent of §
363(f) by holding that only specific, an reminterests, are disposable in a pre-plan sale of
assets.

Applying the_Fairchildanalysis to this case, ACME is unable to saleags®ts of
CAPCO free and clear of the Discrimination Plaistiflaims because they are notem
interests in property. CAPCO never consented yosacured interests, liens, or encumbrances
on the assets of the company on behalf of the Digeation Plaintiffs. Again, the plain

language of § 363(f) must be given effect by thertso The Discrimination Plaintiffs make no
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contention that courts should not have the poweligpose of in personam claims; they simply
point out that, under the current statutory schamesuch authority is expressly provided under
8 363(f). Therefore, under the plain language 868(f), coupled with the analysis in Fairchild
this Court should affirm the decision of the Them¢h Circuit.

2. The Fourth Circuit's Decision iheckieRelies on Fragmented, Flawed, and
Faulty Analysis

The court in Leckieaddressed whether the purchaser of a bankruptdoals assets

would remain liable for the debtor’s obligationsdenthe Coal Act for certain benefit plans
established to provide health and death benefisrtoer miners. Leckie99 F.3d at 575-77.
The Coal Act required each mine management comimafund their own benefits as well as
those of retired miners whose last employer wehbbbusiness. IdEach mining company
was jointly and severally liable for the costsludge benefits. Id-urther, the burdens of the
Coal Act directly influenced the mining companysewf the mines, thus, the court reasoned
that such a burden “in those assets [was] withémtieaning of section 363(f).” lcat 582.
Thus, the court concluded that liability followddetmining assets, not the company or its
actions. _Idat 575-77

Essentially, the Leckibolding posits an erroneous test: a claimant hastarest in such
property under 8§ 363(f) when (1) there is a retegiop between the employees—or
beneficiaries—right to demand payments from theatstand (2) to exercise some form of

influence or control over the debtor's assetsreliirans World Airlines, Inc322 F.3d 283, 289

(3d Cir. 2002) (citing LeckieQ9 F.3d at 573). The Leckawurt acknowledged that their
interpretation varied from the plain meaning of wards selected by Congress: “the plain
meaning of the phrase ‘interest in such propedggests that not all general rights to payment

are encompassed by the statute . . . .” Le®9e-.3d at 582.
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However, the court proceeded to ignore this inetgiron holding “Congress did not
expressly indicate that, by employing such langudgetended to limit the scope of section
363(f) toin reminterests . . . and we decline to adopt suchtactsl reading of the statute
here.” 1d. This interpretation is completely contrary totstary interpretation principles set
forth by this Court. Where statutory languagel@mand the meaning is clear, courts should not
search for legislative intent beyond the expresadef the statute and must give effect to the
language as written, rather than determining whataw should be. 82 C.J.S. StatlBe321

(2005) (citing_ Hughes Aircraft Co. v. Jacobsé@85 U.S. 432, 438 (1999); Conn. Nat. Bank v.

Germain 503 U.S. 249, 254 (1992). Thus, the Ledaaert’s analysis is flawed because it
“searches for legislative intent beyond the exptessas” of § 363(f)._Id.
Leckierelied on a Virginia bankruptcy court decisionmpéting a sale free and clear of

an unsecured liehLeckie 99 F.3d at 582; See.K.R. Convalescent Ctrs. v. Commonwealth of

Va., Dep't of Medical Assistance Servs. (In re RKConvalescent Ctrs.)189 B.R. 90, 92-94

(Bankr. E.D. Va. 1995). However, that reliance wasplaced. The courtin Inre P.K.R.

Convalescent Ctrstated “[s]ection 363(f) addresses sales freeclrad ofanyinterest.” In re

P.K.R. Convalescent Ctrd.89 B.R. 90, 94 (Bankr. E.D. Va. 1995) (citingrénManning 37

B.R. 755, 759 (Bankr. D. Colo. 1984), aff'd in padcated in par831 F.2d 205 (10th Cir.

1987)). Unfortunately, the P.K.Rourt failed to include the full text of the Mangicourt, upon
whichit relied.

The Manningcourt continued on to include the magical threedsdin such property.”

% In fact, although no cases are found directly ointp § 363(f) should also probably include
such “interests in such property” as covenantraasts and other related property interests.
The problem arises when courts attempt to strétetboundaries of the term “interests” beyond
those explicitly provided for in the Code.
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In re Manning 37 B.R. 755, 759 (Bankr. D. Colo. 1984)The P.K.R court mistakenly omitted
these three important words. Thus, the P.KaRguage, relied upon by the Leckieurt, was
based on a fragmented analysis, creating a wineffi@tt on the interpretive analysis of § 363(f).

Building on the fragmented analysis_of Leckige Third Circuit in TWA borrowed from

Collier’s treatise on bankruptcy the assumptiort ttiee trend seems to be toward a more
expansive reading of ‘interests in property’ whiehcompasses other obligations that may flow
from ownership of the property.” TWA22 F.3d at 289 (citing 3 Collier on Bankruptty
363.06[1]). The TWAcourt expanded on the Lecldecision holding that “[h]ad TWA not
invested in airline assets, which required the egrpent of the . . . claimants, those successor
liability claims would not have risen.” TW/MA22 F.3d at 290. Further, the court reasoned tha
“[w]hile the [claimant’s] interests . . . in thests of TWA'’s bankruptcy estate are notin.rem
interests, the reasoning of Leckie. suggests that they are interests in propeittyin the
meaning of section 363(f).” TW/A322 F.3d at 290. Therefore, TW&nothing more than an
extension of faulty analysis applied_in Leckie

Finally, Fairchildactually predicted, considered, and rejected tiadyais adopted in
Leckie The court stated

One could plausibly argue that, in bankruptcy asteentities with otherwise

purelyin personantlaims against a prepetition debtor might, vialibakruptcy

filing, acquire an “interest” in the bankruptcy a&st (which consists essentially of

the debtor’s assets). This interest in the est@ssets might be thought ofias

rem, bringing the unsecured creditor’s claim withie $weep of section 363(f),

and providing an important linchpin for the ‘disege of future claims’ argument

[However, such an] argument unnecessarily (andgpsrimpermissibly)
blurs the distinction between secured and unseairegtitors’ interests in the

estate. Even though all creditors have an intemebie estate, they do not have
theinterest in propertyhat would be cognizable under [8] 506(a) for egham . .

9 The court specifically acknowledged liens as asstibfinterestsin propertyand concluded
that such liens were under the control of § 363(fye Manning 37 B.R. at 759.
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. If unsecured creditors had an ‘interest in propeufficiently cognizable that a
special provision is required to achieve a sake'fand clear,” then those selfsame
creditors should also be entitled to adequate ptiote of those interests during
the pendency of the case.
Fairchild 184 B.R. at 918. In other words, adopting a Orogerpretation of 8§ 363(f)
impermissibly blurs the distinction between secuard unsecured creditors’ interests in the
debtors estate. The Fairchdécision remains a valid opinion for purposedo8i363(f)

analysis-* Although, Leckierejected Fairchildin a recent decision, the court in In re Eveleth

Mines, LLC 312 B.R. 634, 654 (Bankr. D. Minn. 2004) denouhttes reasoning adopted by the

Third and Fourth Circuits in TWANd_Leckieas being “built on an amorphously inclusive

rationalization; it posits a loose sort of ‘but-foausality that is thrown up to identify the straw
built ‘interest’ that then is vanquished.” Id.

3. Successor Liability is Not an “Interest in Such pady” and Cannot be
Disposed of Under Section 363(f)

Fairchild stands for the proposition that all sales free @dedr of “interests in such
property,” as contemplated by 8§ 363(f) should idelonlyin rem or specific interests in

property. Fairchild184 B.R. at 918; See aldd U.S.C. 8 363(f). The Thirteenth Circuit adapte

this reasoning stating that “[s]ection 363(f) authes the sale of assets free and clear of specific
interests in the property being sold. Generaleansged claimants, like the discrimination
plaintiffs in this case, have no specific inteliesh debtor’s property.” (R. 18) Accordingly, the
Thirteenth Circuit refused to “strip away” the Diggination Plaintiffs’ claims “in contemplation
of a sale of assets to SOUSA.” (R. 18) The ThirteeCircuit’s holding is completely consistent

with the sound logic and reasoning set forth inrdfaid.

H«Although the Court vacated its original order &ese the parties settled the case, it made
clear that the original opinion should retain itegedential value.” (R. 17, fn 3) (citing In re
Fairchild Aircraft Corp,. 220 B.R. at 917 n. 10).
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Judge Schmid, writing the dissent in the Thirtedbiticuit’s decision, misconstrues the
Congressional intent of § 363(f) and also baseargsment of the fragmented, faulty, and
flawed analysis of LeckieThe assertion that employment discriminatiofmnataare somehow
interests in property simply has no merit. Judgensid correctly argues that SOUSA would be
liable under the doctrine of successor liabilitghout a sale free and clear. (R. 23-34)
However, the dissent goes a step further to suglgasthe Discrimination Plaintiffs’ claims are
implicit evidence that the concept of successdnilliz follows the assets rather than the
company. In other words, under the erroneous arsadf the dissent, without a sale free and
clear, if SOUSA would be liable for a judgment adexd to the Discrimination Plaintiffs, then
the claims are in fact interests in such propestgatemplated under 8 363(f). The dissent
adopts the language of LecKiading this connection an acceptable “nexus”darinterest in
property. However, this argument is nothing slbd quantum leap, finding no basis in legal
merit, logic or reasoning. Allowing the sale o$ets free and clear of successor liability under 8§
363(f) provides a benefit to SOUSA that cannot e dutside the confines of bankruptcy

proceedings. SeBeorge W. Kuney, Misinterpreting Bankruptcy Codet®n 363(f) and

Understanding the Chapter 11 Pro¢&&sAm. Bankr. L.J. 235 (2002).

This is not to say that bankruptcy courts shouléhidefinitely restricted from the power
to sell property with “no strings attached,” butkwa decision is for the legislature to decide—or
clarify. Fairchild 184 B.R. at 918-19. The courts are “only to giffect to the policy choices
already made in the existing statute.” lccordingly, this Court should follow the polisgt
forth in 8§ 363(f) that “interests in such properigtludein rem or specificinterests, but nah
personanclaims._Id.

In sum, if such demand remains for a process afjevzation by non-plan sale,
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Congress should expressly provide proper proceguosbctions to enhance the fairness and

efficiency of the non-plan sales process. Geerge W. Kuney, Let's Make It Official: Adding

an Explicit Preplan Sale Process as an Altern&kieFrom Bankruptcy40 Hous. L. Rev. 1265

(2004)*? The analysis is one of provision rather than jtitibn. The Respondent does not
argue that Congress should PROHIBIT pre-plan satedy-that such pre-plan sales are not
PROVIDED. Therefore courts are compelled to effats the statutes as intended by Congress.

Accordingly, any interpretive change of the Codestrtome from Congress—NOT the courts.

CONCLUSION

For the foregoing reasons, the Respondent resfigeguests that this Court affirm the

holding of the United States Court of Appeals fog Thirteenth Circuit with respect to (1)

substantive consolidation, and (2) sales free &gt of interests as contemplated by § 363(f).

Respectfully Submitted,

Counsel for Petitioner

12 prof. Kuney has written several articles in suppédthe Fairchildanalysis and in opposition
to the broad interpretation of § 363(f) set fortiLeckieand TWA See als@eorge W. Kuney,
Hijacking Chapter 1,121 Emory Bankr. Dev. J. 19 (2004).
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APPENDIX A

11 U.S.C. § 101 (2000)
§ 101. Definitions
In this title the following definitions shall apply
[l
(5) The term "claim"™ means--
(A) right to payment, whether or not such right risduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmaturdidputed, undisputed, legal, equitable,
secured, or unsecured; or
(B) right to an equitable remedy for breach of parfance if such breach gives rise to a right

to payment, whether or not such right to an eqletabmedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undislstecured, or unsecured.

(10) The term "creditor" means--

(A) entity that has a claim against the debtor #rase at the time of or before the order for
relief concerning the debtor;

(B) entity that has a claim against the estate kind specified in _section 348(d302(f),
502(g) 502(h)or 502(i)of this title; or

(C) entity that has a community claim.

(37) The term "lien" means charge against or istareproperty to secure payment of a debt or
performance of an obligation.
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APPENDIX B

11 U.S.C. § 105 (2000)
8§ 105. Power of court

(a) The court may issue any order, process, gmuht that is necessary or appropriate to carry
out the provisions of this title. No provisiontbis title providing for the raising of an issue &y
party in interest shall be construed to preclugedburt from, sua sponte, taking any action or
making any determination necessary or appropriagnforce or implement court orders or rules,
or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this sectiargourt may not appoint a receiver in a case
under this title.

(c) The ability of any district judge or other affir or employee of a district court to exercise any
of the authority or responsibilities conferred ugbe court under this title shall be determined
by reference to the provisions relating to suchggjdofficer, or employee set forth in title 28.

This subsection shall not be interpreted to exclbdekruptcy judges and other officers or
employees appointed pursuant to chapter 6 ofa8l&om its operation.

(d) The court, on its own motion or on the requést party in interest--

(1) shall hold such status conferences as are s@gedo further the expeditious and
economical resolution of the case; and

(2) unless inconsistent with another provisionto$ title or with applicable Federal Rules of

Bankruptcy Procedure, issue an order at any sucfe@nce prescribing such limitations and

conditions as the court deems appropriate to erthatethe case is handled expeditiously and
economically, including an order that--

(A) sets the date by which the trustee must assaomeeject an executory contract or
unexpired lease; or

(B) in a case under chapter 11 of this title--

(i) sets a date by which the debtor, or trusteené has been appointed, shall file a
disclosure statement and plan;

(i) sets a date by which the debtor, or trusteeneé has been appointed, shall solicit
acceptances of a plan;

(iii) sets the date by which a party in interestestthan a debtor may file a plan;

(iv) sets a date by which a proponent of a plameotthan the debtor, shall solicit
acceptances of such plan;
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(v) fixes the scope and format of the notice topvevided regarding the hearing on
approval of the disclosure statement; or

(vi) provides that the hearing on approval of theclkdsure statement may be combined
with the hearing on confirmation of the plan.
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APPENDIX C

11 U.S.C. § 363 (2000)
§ 363. Use, sale, or lease of property

(a) In this section, "cash collateral" means casgotiable instruments, documents of title,
securities, deposit accounts, or other cash eant@whenever acquired in which the estate and
an entity other than the estate have an interabtirasiudes the proceeds, products, offspring,
rents, or profits of property and the fees, chargesounts or other payments for the use or
occupancy of rooms and other public facilities mtels, motels, or other lodging properties
subject to a security interest as provided in sach52(b)of this title, whether existing before or
after the commencement of a case under this title.

(b)(1) The trustee, after notice and a hearing, o, sell, or lease, other than in the ordinary
course of business, property of the estate, exbaptf the debtor in connection with offering a
product or a service discloses to an individualoacg prohibiting the transfer of personally
identifiable information about individuals to pensothat are not affiliated with the debtor and if
such policy is in effect on the date of the comneenent of the case, then the trustee may not
sell or lease personally identifiable informatiorainy person unless--

(A) such sale or such lease is consistent with padicy; or

(B) after appointment of a consumer privacy ombuasin accordance with _section 32ad
after notice and a hearing, the court approves salehor such lease--

() giving due consideration to the facts, circuamgtes, and conditions of such sale or such
lease; and

(i) finding that no showing was made that suclesal such lease would violate applicable
nonbankruptcy law.

(2) If notification is required under subsectioh ¢asection 7A of the Clayton Act in the case of
a transaction under this subsection, then--

(A) notwithstanding subsection (a) of such secttbe,notification required by such subsection
to be given by the debtor shall be given by thetee; and

(B) notwithstanding subsection (b) of such sectthe,required waiting period shall end on the
15th day after the date of the receipt, by the Fddérade Commission and the Assistant
Attorney General in charge of the Antitrust Divisiof the Department of Justice, of the
notification required under such subsection (alesssuch waiting period is extended--

(i) pursuant to subsection (e)(2) of such sectiothe same manner as such subsection (e)(2)
applies to a cash tender offer;
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(i) pursuant to subsection (g)(2) of such section;
(ii) by the court after notice and a hearing.

(c)(2) If the business of the debtor is authorimedbe operated under section 72108 1203
1204 or 1304of this title and unless the court orders otheewithe trustee may enter into
transactions, including the sale or lease of ptgpef the estate, in the ordinary course of
business, without notice or a hearing, and maypuggerty of the estate in the ordinary course of
business without notice or a hearing.

(2) The trustee may not use, sell, or lease calate@l under paragraph (1) of this subsection
unless--

(A) each entity that has an interest in such cadlateral consents; or

(B) the court, after notice and a hearing, autlesriguch use, sale, or lease in accordance with
the provisions of this section.

(3) Any hearing under paragraph (2)(B) of this db®n may be a preliminary hearing or may
be consolidated with a hearing under subsectioroféhis section, but shall be scheduled in
accordance with the needs of the debtor. If tteeihg under paragraph (2)(B) of this subsection
is a preliminary hearing, the court may authorimehsuse, sale, or lease only if there is a
reasonable likelihood that the trustee will prewaithe final hearing under subsection (e) of this
section. The court shall act promptly on any retjfier authorization under paragraph (2)(B) of
this subsection.

(4) Except as provided in paragraph (2) of thisseghion, the trustee shall segregate and account
for any cash collateral in the trustee's possessigtody, or control.

(d) The trustee may use, sell, or lease propertigusubsection (b) or (c) of this section only--

(1) in accordance with applicable nonbankruptcy that governs the transfer of property by a
corporation or trust that is not a moneyed, busin@escommercial corporation or trust; and

(2) to the extent not inconsistent with any regiednted under subsection (c), (d), (e), or (f) of
section 362

(e) Notwithstanding any other provision of thistsat, at any time, on request of an entity that
has an interest in property used, sold, or leasegroposed to be used, sold, or leased, by the
trustee, the court, with or without a hearing, spedhibit or condition such use, sale, or lease as
is necessary to provide adequate protection of soutemest. This subsection also applies to
property that is subject to any unexpired leas@aysonal property (to the exclusion of such
property being subject to an order to grant rdtiedn the stay under section 362

() The trustee may sell property under subsedtijror (c) of this section free and clear of any
interest in such property of an entity other tHamdstate, only if--
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(1) applicable nonbankruptcy law permits sale @hsproperty free and clear of such interest;
(2) such entity consents;

(3) such interest is a lien and the price at wisisbh property is to be sold is greater than the
aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal quigable proceeding, to accept a money
satisfaction of such interest.

(9) Notwithstanding subsection (f) of this sectitme trustee may sell property under subsection
(b) or (c) of this section free and clear of angted or contingent right in the nature of dower or
curtesy.

(h) Notwithstanding subsection (f) of this sectitime trustee may sell both the estate's interest,
under subsection (b) or (c) of this section, ardititerest of any co-owner in property in which
the debtor had, at the time of the commencemetiteo€ase, an undivided interest as a tenant in
common, joint tenant, or tenant by the entiretyy ah-

(1) partition in kind of such property among théaés and such co-owners is impracticable;

(2) sale of the estate's undivided interest in quadperty would realize significantly less for
the estate than sale of such property free ofrttezasts of such co-owners;

(3) the benefit to the estate of a sale of suclpgny free of the interests of co-owners
outweighs the detriment, if any, to such co-ownesd

(4) such property is not used in the producticemsmission, or distribution, for sale, of electric
energy or of natural or synthetic gas for heahtligr power.

(i) Before the consummation of a sale of propestyvhich subsection (g) or (h) of this section

applies, or of property of the estate that was canity property of the debtor and the debtor's

spouse immediately before the commencement ofdke, ¢the debtor's spouse, or a co-owner of
such property, as the case may be, may purchabkepsoperty at the price at which such sale is
to be consummated.

() After a sale of property to which subsectiof ¢g (h) of this section applies, the trustee shall

distribute to the debtor's spouse or the co-owokssich property, as the case may be, and to the
estate, the proceeds of such sale, less the ao$sxpenses, not including any compensation of
the trustee, of such sale, according to the inte#ssuch spouse or co-owners, and of the estate.

(k) At a sale under subsection (b) of this sectbproperty that is subject to a lien that secures
an allowed claim, unless the court for cause ord#rsrwise the holder of such claim may bid at
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such sale, and, if the holder of such claim purebasich property, such holder may offset such
claim against the purchase price of such property.

(1) Subject to the provisions of section 3@be trustee may use, sell, or lease property unde
subsection (b) or (c) of this section, or a pladanchapter 11, 12, or 13 of this title may provide
for the use, sale, or lease of property, notwitiditay any provision in a contract, a lease, or
applicable law that is conditioned on the insolwenc financial condition of the debtor, on the
commencement of a case under this title concerhiaglebtor, or on the appointment of or the
taking possession by a trustee in a case undetitthisr a custodian, and that effects, or gives a
option to effect, a forfeiture, modification, orrt@nation of the debtor's interest in such
property.

(m) The reversal or modification on appeal of athatzation under subsection (b) or (c) of this
section of a sale or lease of property does netcathe validity of a sale or lease under such
authorization to an entity that purchased or leaseth property in good faith, whether or not
such entity knew of the pendency of the appeakasmbuch authorization and such sale or lease
were stayed pending appeal.

(n) The trustee may avoid a sale under this sedfidhe sale price was controlled by an
agreement among potential bidders at such salmagrrecover from a party to such agreement
any amount by which the value of the property sotdeeds the price at which such sale was
consummated, and may recover any costs, attorfemss’' or expenses incurred in avoiding such
sale or recovering such amount. In addition to sopvery under the preceding sentence, the
court may grant judgment for punitive damages uofaof the estate and against any such party
that entered into such an agreement in willfuletsird of this subsection.

(o) Notwithstanding subsection (f), if a person ghases any interest in a consumer credit
transaction that is subject to the Truth in Lendigt or any interest in a consumer credit
contract (as defined in section 433.1 of title I6h@ Code of Federal Reqgulatio@nuary 1,
2004), as amended from time to time), and if sutérest is purchased through a sale under this
section, then such person shall remain subjectl tdaéms and defenses that are related to such
consumer credit transaction or such consumer ceeditract, to the same extent as such person
would be subject to such claims and defenses ofdheumer had such interest been purchased
at a sale not under this section.

(p) In any hearing under this section--
(1) the trustee has the burden of proof on thesis§@@dequate protection; and

(2) the entity asserting an interest in propertg k@e burden of proof on the issue of the
validity, priority, or extent of such interest.
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APPENDIX D

11 U.S.C. § 506 (2000)
8 506. Determination of secured status

(a)(1) An allowed claim of a creditor secured bifem on property in which the estate has an
interest, or that is subject to setoff under sectb3of this title, is a secured claim to the extent
of the value of such creditor's interest in the&ss interest in such property, or to the extént o
the amount subject to setoff, as the case maynukisaan unsecured claim to the extent that the
value of such creditor's interest or the amourdudgect to setoff is less than the amount of such
allowed claim. Such value shall be determinedghtlof the purpose of the valuation and of the
proposed disposition or use of such property, andanjunction with any hearing on such
disposition or use or on a plan affecting such itoed interest.

(2) If the debtor is an individual in a case undbapter 7 or 13, such value with respect to
personal property securing an allowed claim shaltletermined based on the replacement value
of such property as of the date of the filing of fretition without deduction for costs of sale or
marketing. With respect to property acquired fergonal, family, or household purposes,
replacement value shall mean the price a retaithaar would charge for property of that kind
considering the age and condition of the propearthetime value is determined.

(b) To the extent that an allowed secured claisesured by property the value of which, after
any recovery under subsection (c) of this seci®yeater than the amount of such claim, there
shall be allowed to the holder of such claim, iestron such claim, and any reasonable fees,
costs, or charges provided for under the agreeorestate statute under which such claim arose.

(c) The trustee may recover from property secudngallowed secured claim the reasonable,
necessary costs and expenses of preserving, arsttigpof, such property to the extent of any
benefit to the holder of such claim, including ffeyment of all ad valorem property taxes with
respect to the property.

(d) To the extent that a lien secures a claim ajahre debtor that is not an allowed secured
claim, such lien is void, unless--

(1) such claim was disallowed only under sectioR(bY5) or 502(e)of this title; or

(2) such claim is not an allowed secured claim daolky to the failure of any entity to file a
proof of such claim under section 56flthis title.
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APPENDIX E

11 U.S.C. § 1123 (2000)
§ 1123. Contents of plan
(a) Notwithstanding any otherwise applicable nonbaptay law, a plan shall--

(1) designate, subject to section 1X#zhis title, classes of claims, other than ckioh a kind
specified in_section 507(a)(H07(a)(3) or 507(a)(8)f this title, and classes of interests;

(2) specify any class of claims or interests thabisimpaired under the plan;

(3) specify the treatment of any class of claims terists that is impaired under the plan;

(4) provide the same treatment for each claim or @steof a particular class, unless the holder
of a particular claim or interest agrees to a fagsrable treatment of such particular claim or
interest;

(5) provide adequate means for the plan's implememtaguch as--

(A) retention by the debtor of all or any part of gieperty of the estate;

(B) transfer of all or any part of the property of #h&tate to one or more entities, whether
organized before or after the confirmation of sptan;

(C) merger or consolidation of the debtor with onenare persons;

(D) sale of all or any part of the property of theatsst either subject to or free of any lien, or
the distribution of all or any part of the propediythe estate among those having an interest
in such property of the estate;

(E) satisfaction or modification of any lien;

(F) cancellation or modification of any indenture onigar instrument;

(G) curing or waiving of any default;

(H) extension of a maturity date or a change in agrést rate or other term of outstanding
securities;

(I) amendment of the debtor's charter; or
(J) issuance of securities of the debtor, or of anityereferred to in subparagraph (B) or (C)

of this paragraph, for cash, for property, for 8rig securities, or in exchange for claims or
interests, or for any other appropriate purpose;
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(6) provide for the inclusion in the charter of théotbe, if the debtor is a corporation, or of any
corporation referred to in paragraph (5)(B) or Q)(of this subsection, of a provision
prohibiting the issuance of nonvoting equity settesj and providing, as to the several classes
of securities possessing voting power, an apprtpdsstribution of such power among such
classes, including, in the case of any class oitggacurities having a preference over another
class of equity securities with respect to dividenddequate provisions for the election of
directors representing such preferred class inetrent of default in the payment of such
dividends;

(7) contain only provisions that are consistent whth interests of creditors and equity security
holders and with public policy with respect to thanner of selection of any officer, director,
or trustee under the plan and any successor todfticér, director, or trustee; and

(8) in a case in which the debtor is an individuabvde for the payment to creditors under the
plan of all or such portion of earnings from perservices performed by the debtor after the
commencement of the case or other future incoméhefdebtor as is necessary for the
execution of the plan.

(b) Subject to subsection (a) of this section, a phary--
(1) impair or leave unimpaired any class of claimsused or unsecured, or of interests;
(2) subject to_section 366f this title, provide for the assumption, rejecti or assignment of
any executory contract or unexpired lease of thetaienot previously rejected under such
section;

(3) provide for--

(A) the settlement or adjustment of any claim or ggeibelonging to the debtor or to the
estate; or

(B) the retention and enforcement by the debtor, bytiisstee, or by a representative of the
estate appointed for such purpose, of any sucimdainterest;

(4) provide for the sale of all or substantially afi the property of the estate, and the
distribution of the proceeds of such sale amongdrslof claims or interests;

(5) modify the rights of holders of secured claim&eotthan a claim secured only by a security
interest in real property that is the debtor's @pal residence, or of holders of unsecured
claims, or leave unaffected the rights of holddrary class of claims; and

(6) include any other appropriate provision not indéstesit with the applicable provisions of
this title.

(c) In a case concerning an individual, a plan progdisean entity other than the debtor may not



provide for the use, sale, or lease of propertyrgted under section 52# this title, unless the
debtor consents to such use, sale, or lease.

(d) Notwithstanding subsection (a) of this section aadtions 506(h) 1129(a)(7) and_1129(b)

of this title, if it is proposed in a plan to curedefault the amount necessary to cure the default
shall be determined in accordance with the undeglygreement and applicable nonbankruptcy
law.
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APPENDIX F

11 U.S.C. § 1126 (2000)
§ 1126. Acceptance of plan

(a) The holder of a claim or interest allowed urgkction 50f this title may accept or reject a
plan. If the United States is a creditor or eqiegurity holder, the Secretary of the Treasury
may accept or reject the plan on behalf of the é¢hitates.

(b) For the purposes of subsections (c) and (dfisfsection, a holder of a claim or interest that
has accepted or rejected the plan before the cosenent of the case under this title is deemed
to have accepted or rejected such plan, as thewmagbe, if--

(1) the solicitation of such acceptance or rejectieas in compliance with any applicable
nonbankruptcy law, rule, or regulation governing tdequacy of disclosure in connection
with such solicitation; or

(2) if there is not any such law, rule, or reguatisuch acceptance or rejection was solicited
after disclosure to such holder of adequate inftionaas defined in_section 1125(af) this
title.

(c) A class of claims has accepted a plan if suah pas been accepted by creditors, other than
any entity designated under subsection (e) ofgbation, that hold at least two-thirds in amount

and more than one-half in number of the allowedrdaof such class held by creditors, other

than any entity designated under subsection (a@hisfsection, that have accepted or rejected
such plan.

(d) A class of interests has accepted a plan ih qalan has been accepted by holders of such
interests, other than any entity designated undlesextion (e) of this section, that hold at least
two-thirds in amount of the allowed interests otlsiclass held by holders of such interests,
other than any entity designated under subsecerof this section, that have accepted or
rejected such plan.

(e) On request of a party in interest, and aftéicecand a hearing, the court may designate any
entity whose acceptance or rejection of such plas mot in good faith, or was not solicited or
procured in good faith or in accordance with thevpgions of this title.

() Notwithstanding any other provision of this 8en, a class that is not impaired under a plan,
and each holder of a claim or interest of suchsglage conclusively presumed to have accepted
the plan, and solicitation of acceptances with eéespo such class from the holders of claims or
interests of such class is not required.

(9) Notwithstanding any other provision of this &g, a class is deemed not to have accepted a
plan if such plan provides that the claims or iests of such class do not entitle the holders of
such claims or interests to receive or retain argpgrty under the plan on account of such



claims or interests.
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APPENDIX G

11 U.S.C. § 1129 (2000)

§ 1129. Confirmation of plan

(a) The court shall confirm a plan only if alltbe following requirements are met:
(1) The plan complies with the applicable provisiat this title.
(2) The proponent of the plan complies with theliagple provisions of this title.
(3) The plan has been proposed in good faith ahéynany means forbidden by law.
(4) Any payment made or to be made by the propormnthe debtor, or by a person issuing
securities or acquiring property under the plamn,skervices or for costs and expenses in or in
connection with the case, or in connection with pien and incident to the case, has been
approved by, or is subject to the approval of dbert as reasonable.
(5)(A)(i) The proponent of the plan has disclodeel identity and affiliations of any individual
proposed to serve, after confirmation of the pka director, officer, or voting trustee of the
debtor, an affiliate of the debtor participatinganoint plan with the debtor, or a successor to

the debtor under the plan; and

(ii) the appointment to, or continuance in, sucficefof such individual, is consistent with the
interests of creditors and equity security holderd with public policy; and

(B) the proponent of the plan has disclosed thatitjeof any insider that will be employed or
retained by the reorganized debtor, and the nafusey compensation for such insider.

(6) Any governmental regulatory commission withigdiction, after confirmation of the plan,
over the rates of the debtor has approved anychatege provided for in the plan, or such rate
change is expressly conditioned on such approval.
(7) With respect to each impaired class of claimsterests--
(A) each holder of a claim or interest of such glas
(i) has accepted the plan; or
(i) will receive or retain under the plan on aconbof such claim or interest property of a
value, as of the effective date of the plan, teatat less than the amount that such holder
would so receive or retain if the debtor were liued under chapter 7 of this title on such

date; or

(B) if section 1111(b)(2)pf this title applies to the claims of such clasach holder of a
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claim of such class will receive or retain undex ihan on account of such claim property of
a value, as of the effective date of the plan, thatot less than the value of such holder's
interest in the estate's interest in the propérdy $ecures such claims.

(8) With respect to each class of claims or intisres
(A) such class has accepted the plan; or

(B) such class is not impaired under the plan.

(9) Except to the extent that the holder of a paldir claim has agreed to a different treatment
of such claim, the plan provides that--

(A) with respect to a claim of a kind specifiedsiection 507(a)(2pr 507(a)(3)of this title,
on the effective date of the plan, the holder afhsalaim will receive on account of such
claim cash equal to the allowed amount of suchnglai

(B) with respect to a class of claims of a kind fied in section507(a)(1) 507(a)(4)
507(a)(5) 507(a)(6) or 507(a)(7)of this title, each holder of a claim of such elaaill
receive--

(i) if such class has accepted the plan, deferasti payments of a value, as of the effective
date of the plan, equal to the allowed amount ohstlaim; or

(ii) if such class has not accepted the plan, casthe effective date of the plan equal to
the allowed amount of such claim;

(C) with respect to a claim of a kind specifiedsgction 507(a)(8df this title, the holder of
such claim will receive on account of such claimular installment payments in cash--

(i) of a total value, as of the effective date lué plan, equal to the allowed amount of such
claim;

(i) over a period ending not later than 5 yeaterafhe date of the order for relief under
section 301302 or 303 and

(i) in a manner not less favorable than the miastored nonpriority unsecured claim
provided for by the plan (other than cash paymemésie to a class of creditors under
section 1122(h) and

(D) with respect to a secured claim which wouldeottise meet the description of an
unsecured claim of a governmental unit under sed&@/(a)(8) but for the secured status of
that claim, the holder of that claim will receiva account of that claim, cash payments, in
the same manner and over the same period, asipegsar subparagraph (C).

(10) If a class of claims is impaired under thenplat least one class of claims that is impaired
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under the plan has accepted the plan, determingutiincluding any acceptance of the plan
by any insider.

(11) Confirmation of the plan is not likely to bellbwed by the liquidation, or the need for
further financial reorganization, of the debtoramy successor to the debtor under the plan,
unless such liquidation or reorganization is pregois the plan.

(12) All fees payable under section 1930 of tith &s determined by the court at the hearing
on confirmation of the plan, have been paid orglan provides for the payment of all such
fees on the effective date of the plan.

(13) The plan provides for the continuation aftir effective date of payment of all retiree
benefits, as that term is defined_ in section 1afithis title, at the level established pursuant t
subsection (e)(1)(B) or (g) of section 11d#this title, at any time prior to confirmatioth the
plan, for the duration of the period the debtor dlalgyated itself to provide such benefits.

(14) If the debtor is required by a judicial or adrstrative order, or by statute, to pay a
domestic support obligation, the debtor has pdidrabunts payable under such order or such
statute for such obligation that first become pégalfier the date of the filing of the petition.

(15) In a case in which the debtor is an individaatl in which the holder of an allowed
unsecured claim objects to the confirmation ofpitza--

(A) the value, as of the effective date of the plainthe property to be distributed under the
plan on account of such claim is not less tharatheunt of such claim; or

(B) the value of the property to be distributed emthe plan is not less than the projected
disposable income of the debtor (as defined in@edi325(b)(2) to be received during the
5-year period beginning on the date that the fiegtment is due under the plan, or during the
period for which the plan provides payments, whighes longer.

(16) All transfers of property of the plan shall bede in accordance with any applicable
provisions of nonbankruptcy law that govern thensfar of property by a corporation or trust
that is not a moneyed, business, or commercialocatipn or trust.

(b)(1) Notwithstanding _section 510(&f this title, if all of the applicable requirentsnof
subsection (a) of this section other than paragf@phare met with respect to a plan, the court, on
request of the proponent of the plan, shall conting plan notwithstanding the requirements of
such paragraph if the plan does not discriminafaity, and is fair and equitable, with respect
to each class of claims or interests that is ingaaumder, and has not accepted, the plan.

(2) For the purpose of this subsection, the comdlithat a plan be fair and equitable with respect
to a class includes the following requirements:

(A) With respect to a class of secured claims piae provides--
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@) that the holders of such claims retain thens securing such claims, whether the
property subject to such liens is retained by thletar or transferred to another entity, to the
extent of the allowed amount of such claims; and

(1) that each holder of a claim of such class iez®n account of such claim deferred cash
payments totaling at least the allowed amount chstlaim, of a value, as of the effective
date of the plan, of at least the value of suchlérd interest in the estate's interest in such

property;

(ii) for the sale, subject to section 363(K)this title, of any property that is subjecttte
liens securing such claims, free and clear of dies, with such liens to attach to the
proceeds of such sale, and the treatment of sank tn proceeds under clause (i) or (iii) of
this subparagraph; or

(ii1) for the realization by such holders of thelubitable equivalent of such claims.
(B) With respect to a class of unsecured claims--

(i) the plan provides that each holder of a clainsuch class receive or retain on account of
such claim property of a value, as of the effectlate of the plan, equal to the allowed
amount of such claim; or

(i) the holder of any claim or interest that isjor to the claims of such class will not
receive or retain under the plan on account of guofor claim or interest any property,
except that in a case in which the debtor is anviddal, the debtor may retain property
included in the estate under section 1 1sibject to the requirements of subsection (a)¢14)
this section.

(C) With respect to a class of interests--

() the plan provides that each holder of an irgecé such class receive or retain on account
of such interest property of a value, as of theative date of the plan, equal to the greatest
of the allowed amount of any fixed liquidation grefnce to which such holder is entitled,
any fixed redemption price to which such holdeznsitled, or the value of such interest; or

(ii) the holder of any interest that is junior teetinterests of such class will not receive or
retain under the plan on account of such juniaredt any property.

(c) Notwithstanding subsections (a) and (b) of westion and except as provided_in section
1127(b)of this title, the court may confirm only one plamless the order of confirmation in the
case has been revoked under section bi4His title. If the requirements of subsectig¢asand
(b) of this section are met with respect to morantlone plan, the court shall consider the
preferences of creditors and equity security haldedetermining which plan to confirm.

(d) Notwithstanding any other provision of this i@, on request of a party in interest that is a
governmental unit, the court may not confirm a plathe principal purpose of the plan is the



avoidance of taxes or the avoidance of the apphicadf section 5 of the Securities Act of 1933.
In any hearing under this subsection, the govermahemit has the burden of proof on the issue
of avoidance.

(e) In a small business case, the court shall ooné plan that complies with the applicable
provisions of this title and that is filed in acdance with section 1121(ept later than 45 days
after the plan is filed unless the time for confatron is extended in accordance with section

1121(e)(3)
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APPENDIX H

11 U.S.C. § 1141 (2000)
§ 1141. Effect of confirmation

(a) Except as provided in subsections (d)(2) ahd3) of this section, the provisions of a

confirmed plan bind the debtor, any entity issusegurities under the plan, any entity acquiring
property under the plan, and any creditor, equetgusity holder, or general partner in the debtor,
whether or not the claim or interest of such caadiéquity security holder, or general partner is
impaired under the plan and whether or not suclitore equity security holder, or general

partner has accepted the plan.

(b) Except as otherwise provided in the plan orditer confirming the plan, the confirmation of
a plan vests all of the property of the estaténendebtor.

(c) Except as provided in subsections (d)(2) an@@jdof this section and except as otherwise
provided in the plan or in the order confirming filan, after confirmation of a plan, the property
dealt with by the plan is free and clear of allimis and interests of creditors, equity security
holders, and of general partners in the debtor.

(d)(1) Except as otherwise provided in this subeacin the plan, or in the order confirming the
plan, the confirmation of a plan--

(A) discharges the debtor from any debt that abefere the date of such confirmation, and
any debt of a kind specified in section 502&02(h) or 502(i)of this title, whether or not--

() a proof of the claim based on such debt igifibe deemed filed under_section 56fithis
title;

(i) such claim is allowed under section 582his title; or
(i) the holder of such claim has accepted thepland

(B) terminates all rights and interests of equitgigity holders and general partners provided
for by the plan.

(2) A discharge under this chapter does not digghar debtor who is an individual from any
debt excepted from discharge under section@2Bis title.

(3) The confirmation of a plan does not dischargelator if--
(A) the plan provides for the liquidation of all smbstantially all of the property of the estate;

(B) the debtor does not engage in business aftsuromation of the plan; and
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(C) the debtor would be denied a discharge undgiose/27(a)of this title if the case were a
case under chapter 7 of this title.

(4) The court may approve a written waiver of dasgfe executed by the debtor after the order
for relief under this chapter.

(5) In a case in which the debtor is an individual-

(A) unless after notice and a hearing the courematherwise for cause, confirmation of the
plan does not discharge any debt provided for énplan until the court grants a discharge on
completion of all payments under the plan;

(B) at any time after the confirmation of the pland after notice and a hearing, the court may
grant a discharge to the debtor who has not coegbleayments under the plan if--

() the value, as of the effective date of the plahproperty actually distributed under the
plan on account of each allowed unsecured clainoidess than the amount that would have
been paid on such claim if the estate of the delor been liquidated under chapter 7 on
such date; and

(i) modification of the plan under section 118hot practicable; and

(C) unless after notice and a hearing held not rtitae 10 days before the date of the entry of
the order granting the discharge, the court figg there is no reasonable cause to believe
that--

(i) section 522(g)(1jnay be applicable to the debtor; and

(ii) there is pending any proceeding in which tlebtdr may be found guilty of a felony of
the kind described in section 522(q)(1)(@Y)liable for a debt of the kind described in g@tTt
522(g)(1)(B

(6) Notwithstanding paragraph (1), the confirmatadra plan does not discharge a debtor that is
a corporation from any debt--

(A) of a kind specified in_paragraph (2)(A) or [R)(of section 523(afhat is owed to a
domestic governmental unit, or owed to a persorthasresult of an action filed under
subchapter Il of chapter 37 of title 31 or any iamState statute; or

(B) for a tax or customs duty with respect to whileé debtor--
(i) made a fraudulent return; or

(i) willfully attempted in any manner to evadetordefeat such tax or such customs duty.
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APPENDIX |
28 U.S.C.A. § 1651 (2000)
§ 1651. Writs
(@) The Supreme Court and all courts establishedAdt of Congress may issue all writs
necessary or appropriate in aid of their respegtiviedictions and agreeable to the usages and

principles of law.

(b) An alternative writ or rule nisi may be issulg a justice or judge of a court which has
jurisdiction.



