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QUESTIONS PRESENTED

. Whether the equitable powers of the federal candiside the power to order the remedy

of substantive consolidation of debtor estates utideBankruptcy Code.

. Whether the power to sell assets free and cleeterests under 8 363(f) of the

Bankruptcy Code permits a sale free and clear @fessor liability claims.
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OPINIONSBELOW
The order of the United States District Court @lli{ removing the bankruptcy cases
from the Bankruptcy Court is unreported. Additibywahe order of the United States District
Court granting substantive consolidation and pemgtthe sale of assets free and clear of all
liens and encumbrances is unreported. As suclpimions are available. The decision of the
Circuit Court of Appeals for the Thirteenth Circigtalso unreported; however, it is set out in the

order dated October 17, 2005 of Case No. 05-4080.

STATEMENT OF JURISDICTION
Rule VIII of the Official Rules of the Fourteermnual Judge Conrad B. Duberstein
National Bankruptcy Moot Court Competition waivefanal statement of jurisdiction and thus

the statement of jurisdiction is omitted.

FEDERAL STATUTESAND REGULATIONSINVOLVED
The relevant sections of the following federatgies, which are referenced in the brief,
appear in Appendix A: 11 U.S.C. § 105(a); 11 U.$$@02; 11 U.S.C. § 363(f); 11 U.S.C. §

1123; and 28 U.S.C. § 1331. 29 C.F.R. § 825.10@aspn Appendix B.



Team 34

STATEMENT OF THE CASE

Acme Chemical Industrial Products, Inc. (hereindffeCME”) serves as a marketer and
distributor of soda ash and calcium chloride. (Bieti and Order at 2-3.)ACME’s two wholly-
owned subsidiaries, Trona Ash Products Company,(haeinafter “TAPCQO”) and Chemical
American Product Company (hereinafter “CAPCQO”)veeas the producers of soda ash and
calcium chloride, respectively. (R. at 3).

ACME, CAPCO, and TAPCO (hereinafter the “Debtorsihile inter-related, recognize
basic corporate formalities. (R. at 8). ACME hass dlverall responsibility for managing the daily
operations of CAPCO and TAPCO. (R. at 5). Furtheemeven though creditors approached the
Debtors as a unit, the respective trade creditbitseosubsidiary obtained guarantees from
ACME. (R. at 8).

Several years ago, some female employees of CARCIDding Jean Tien, (collectively, the
“Plaintiffs”), filed a class action suit against €80 in the District of Kelly alleging sex and
gender discrimination. (R. at 5). This lawsuitti pending.

Despite the pending litigation against CAPCO, & baen doing very well in the market. (R.
at 5). However, TAPCO's sales suffer from a dedangpgrice for soda ash. (R. at 5). Overall,
operating costs continue to rise resulting in aimat to non-existent profit margin for TAPCO
(R. at 5). As a result of TAPCO'’s hardships, ACM#Eallted on its primary credit facility with
Giantbank, N.A. and the initial default caused@ssrdefault in ACME’s other existing credit
facilities. (R. at 5-6). Therefore, on August 2002, the Debtors filed petitions under Chapter
11 of the Bankruptcy Code in the District of Kellyhe Bankruptcy Court administratively

consolidated the bankruptcy estates of the DeljRurat 6).

! The Decision and order dated October 17, 2005 in CaseSND&D of the Thirteenth Circuit Court of Appeals is
hereinafter referred to as “R”.
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During the early months of bankruptcy, the Debgerienced continued losses and
decided to sell their businesses. (R. at 6). Stadisstries, Inc. (hereinafter “SOUSA”) placed
the highest bid for the companies, wanting to paseithe assets of all three companies “as a
unit.” (R. at 6). SOUSA, aware of the pending gamndiscrimination and equal pay lawsuit
against CAPCO, insisted the sale be structuredsiaate it from successor liability. (R. at 6).
SOUSA offered to purchase the businesses for a plightly above fair market value. If
SOUSA purchases the companies, it intends to aomtime operations of the companies
undisturbed, including retention of the majoritytioé three companies’ labor forces. (R. at 8).
SOUSA initially refused to consummate the sale ssitee court enter a final non-appealable
order holding the sale free and clear of the disicration claims. (R. at 8-9). However, on
cross-examination, SOUSA admitted it would consplechasing the business if the court
adjusted the sale price to account for the potelmiality. (R. at 9).

On December 20, 2004, in order to effectuate thetesSOUSA, ACME filed a motion with
the Bankruptcy Court requesting the Bankruptcy €Ctusubstantively consolidate its estate
with the estates of CAPCO and TAPCO. (R. at @thke same motion, ACME requested that
the Bankruptcy Court authorize the sale of submtiyall of the Debtors’ assets to SOUSA free
and clear of all liens, claims, and encumbrancesduding the CAPCO claims raised in the
pending litigation, pursuant to § 363(f) of the Reuptcy Code? (R. at 7).

Plaintiffs in the CAPCO discrimination lawsuitdéd objections to ACME’s motion. (R.
at 7). Plaintiffs also filed a motion in the URistrict Court for the District of Kelly seeking to
withdraw the reference of the Debtors’ bankruptages from the Bankruptcy Court. (R. at 7).

On January 6, 2005, the District Court grantedrtantiffs’ motion. On March 14, 2005, the

2 Hereinafter “Bankruptcy Code” refers to 11 U.S.C. §§ #05eq(2005).
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District Court granted ACME’s motions to substaatwconsolidate the Debtors’ estates and to
sell the assets free and clear of all liens. {R)a

On March 20, 2005, Jean Tien appealed the DigBacirt’s ruling with the Court of Appeals
for the Thirteenth Circuit. (R. at 9). On Octob@:;, 2005, the Thirteenth Circuit reversed the
decision of the District Court in its entirety. (&.9).

The Debtors appealed the Thirteenth Circuit’'s desiand filed a petition for Writ of

Certiorari. On December 10, 2005 the Supreme Guuhe United States granted Certiorari.

SUMMARY OF ARGUMENT

The Court of Appeals for the Thirteenth Circuibperly found that federal courts do not
possess either the express equitable powers umel&ainkruptcy Code or the inherent equitable
powers to substantively consolidate the Debtorsites. Nowhere in the Bankruptcy Code is the
term “substantive consolidation” used to grant t®tite power to consolidate the estates of
multiple debtor entities. Because the Bankruptogé€s § 105(a) grant of equitable power must
be exercised to further provisions of the Bankryiiode and no code section explicitly grants
the courts such power, a court may not substagto@hsolidate debtors’ estates. Further, the
courts’ inherent equitable powers are limited tbei those remedies existing at the enactment of
the Judiciary Act of 1789 or to those explicitlyeated by statute. Because bankruptcy courts
created the equitable remedy of “substantive casatdn” in the mid 1960’s, a court’s use of
the remedy exceeds its powers granted under theidiydAct of 1789.

The Court of Appeals for the Thirteenth Circug@properly found that the assets may
not be sold free and clear of any possible succdissility claims under § 363(f) of the

Bankruptcy Code because the plain language oft#tete will not permit a sale free and clear of
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in personantlaims. Furthermore, the sale should not be gotedl free and clear of all
successor liability claims because public poliastaties that in order to deter tortfeasors from
certain activity, successor liability should foll@company that is being sold as essentially the
same business unit. As such the court properliedehe motion to substantively consolidate
the Debtors’ estates and the motion to sell thetagsee and clear of the successor liability

claims.

ARGUMENT
|. THE THIRTEENTH CIRCUIT CORRECTLY HELD THAT THE RMEDY OF
SUBSTANTIVE CONSOLIDATION IS NOT AVAILABLE BECAUSETHIS REMEDY IS
NOT AVAILABLE AT LAW OR AT EQUITY.

Whether federal courts posses the power to ohderedmedy of substantive consolidation
of the Debtors’ estates is a question of law. Ther&mne Court reviews conclusions of lde
novoand findings of fact under a clearly erroneousddad.Refinery Holding Co., LP v. TRMI
Holdings, Inc. (In re El Paso Refinery, LBB02 F.3d 343, 348 (5th Cir. 2002).

Federal courts undoubtedly possess both equitabléegal powers. 28 U.S.C. § 1331
(2005). Before a federal court may exercise itdtafjle powers, there must be no “complete and
adequate remedy at lawPayne v. Hook74 U.S. 425, 430 (1869). The application of this
principle must take into account the charactehefdase, the nature of the remedy at law and a
measure of the efficiency of justice to be caroetl Id. This Court later explained the
“complete and adequate” element to mean that thedg at law must be as practical and
efficient to accomplish justice as the remedy inigg otherwise the remedy in equity may be

exercised.Oelrichs v. Spain82 U.S. 211, 228 (1872) (citiidpyce’s Ex’rs v. Grundy28 U.S.

210, 215 (1830)). I@elrichs this Court found the remedy at law inadequat@bse even after
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a suit at law, a suit in the court of equity wobklrequired to determine the final rights to the
proceedsOelrichs,82 U.S. at 228. However, when a remedy at law a@sl@avle and reaches the
same just result, courts must proceed at law rdkizer at equity.Heine v. The Levee Comm’rs
86 U.S. 655 (1874). Generally, remedies at lanegang bankruptcy are found in the
Bankruptcy Code.

A. The power to order substantive consolidationaspresent within the Bankruptcy
Code.

Congress does not expressly address the concepthstantive consolidation” within
the Bankruptcy Code&see In re Standard Brands Paint Cib4 B.R. 563 (Bankr. C.D. Cal.
1993);In re Augie/Restivo Baking C&60 F.2d 515 (2d Cir. 1988) (stating that substanti
consolidation is merely a creation of judicial glpsSince its enactment, courts have regularly
held that the Bankruptcy Code binds and confinekigptcy law.See generally Disch v.
Rasmusser17 F.3d 769 (7 Cir. 2005). Because Congress did not provideHeremedy of
substantive consolidation within the Bankruptcy €ocburts should not be allowed to infer its
existence.

Congress alone has the power to legislate. Ibam&ruptcy arena, Congress has done
this through enactment and revisions to the Bartkyu@ode. Occasionally cases will present
circumstances or situations that are not expliatgressed within the Bankruptcy Code. This
often causes circuit splits. When these splitsigg€ongress typically revises the Bankruptcy
Code. These revisions resolve circuit splits aimd gourts codified principles establishing the
contours of particular rules.

The absolute priority rule is an example of thisg@ssional reaction to inconsistencies
in case law. This Court examined thidNarwest Bank Worthington v. Ahlesdating, “[t]he

absolute priority rule...had its genesis in judi@ahstruction of the undefined requirement of
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the early bankruptcy statute that reorganizatiampbe ‘fair and equitable.” The rule has since
gained express statutory force, and was incorpaiate Chapter 11 of the Bankruptcy Code
adopted in 1978.Norwest Bank Worthington v. Ahled85 U.S. 197, 202 (1988) (citing
Northern Pacific R. Co. v. Boy@28 U.S. 482, 504-505 (1913)uisville Trust Co. v.

Louisville, N.A. & C.R. Co174 U.S. 674, 684 (1899)).

However, unlike the absolutely priority rule, “sténtive consolidation was not codified
by the Bankruptcy Reform Actslh re Bonham v. Compto829 F.3d 750, 763 {oCir. 2000).
But, “related provisions allowing for procedurahsolidation or joint administration” were
codified.Id.

Congress knew that courts were occasionally sutdegdnconsolidating estates. If
Congress intended to make this practice a paraoktuptcy law, as it did with joint
administration and the absolutely priority ruleywituld have codified substantive consolidation.
Because Congress chose not to codify substantiveotidation in any of the Bankruptcy
Reform Acts, including the newly enacted 2005 Bapkey Code, it is evident that substantive
consolidation was not intended by Congress.

1. Section 105(a) does not expressly grant coletequitable power to
substantively consolidate debtor estates.

As mentioned above, the concept of substantivealaation does not appear anywhere
within the Bankruptcy Code. Most courts acknowletlge fact.See e.g. Bonhari29 F.3d at
763. Because substantive consolidation is not sspreddressed within the Bankruptcy Code,
courts enforcing this concept attempt to find s@ravision within the Bankruptcy Code upon
which to “hang the hat” of substantive consolidatiMost courts chose to use § 105(a) in an
attempt to justify substantive consolidatiddee e.g. In re Standard Brands Paint @54 B.R.

at 567. However, this attempt misconstrues the paivg 105(a) of the Bankruptcy Code.
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Section 105(a) states: “[t}he court may issue@algr, process, or judgment that is
necessary and appropriate to carry oufpttoevisions of this title¢ 11 U.S.C. § 105(a) (2005)
(emphasis added). Cases utilizing this sectiongtfy substantive consolidation state that this
section grants bankruptcy courts an equitable pogvadminister this remedy. However, the
words “of this title” place express limitations upthe equitable powers of the bankruptcy
courts. Section “105(a)’s equitable scope is pialimhited by the provision of the Coddri re
Smart World Technologies, LLC, v. Juno Online $esjilnc.423 F.3d 166 (‘2' Cir. 2005)
(holding that the bankruptcy court erred by usirntp§(a) to provide a basis upon which to grant
appellees standing in the suit). Other courts erangi8 105(a) have concluded the same. “The
statute does not authorize the bankruptcy courtseate substantive rights...that otherwise
would have not existedlh re Southmark Corp., v. Gros#9 F.3d 111, 116 {5Cir. 1995).

“[A] bankruptcy court is simply not authorized to @hatever is necessary to reach an equitable
result; it may only do whatever is necessary toed® the Code.In re Fesco Plastics Corp,
Inc.,996 F.2d 152, 157 {7Cir. 1993). Therefore, § 105(a) cannot be vieagdimply giving
broad discretion to courts to enact any meansfihdyequitable.

Section 105(a) contains limitations for a reasdolding that courts must use § 105(a) in
very limited circumstances, the Seventh Circuitesta“[o]therwise, there is a real risk that more
particular restrictions found throughout the Codmuld amount to nothing, because the court
could always use the residual equitable authofi& D05(a).”Disch,417 F.3d at 777. Taking
this argument to its logical extreme, one couldiarthat the entire Bankruptcy Code could
become obsolete or overridden by § 105(a) if iead as granting sweeping equitable powers to

the bankruptcy courts to do what ever they belisvequitable”. This is a slippery slope and
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therefore, the expansion of § 105(a) power shoatde allowed and § 105(a) should be limited
to the confines of the Code.

In recent years, there has been a great deakotikiion regarding the overuse and abuse
of § 105(a) powers by bankruptcy judg8&seDaniel B. BogartResisting the Expansion of
Bankruptcy Court Power Under Section 105 of thekBaptcy Code: The All Writs Act and an
Admonition from Chief Justice Marshall5 Ariz. St. L.J. 793 (2003). Some of these abuse
include: partial discharge of student loans, grahtubstantive consolidation, and first day
orders.ld. at 805-819. These abuses have been discussedit@ndect at length by noteworthy
bankruptcy scholardgd. In a presentation addressing the powers of thet,cBteve Nickels
tackled the abuses of § 105(a) by bankruptcy judtgmg that the use of § 105(a) often
oversteps constitutional boundaries and thereforadhes the separation of powers. Steve
Nickels, Address at Workshop for Bankruptcy Jud@mnsored by the Federal Judicial Center
Education ProgramPowers of the CourtJuly 25, 2001). From these dialogues, it is aevidieat
§ 105(a) is often used to justify remedies not epmlated within the Bankruptcy Code.

However, § 105(a) remains a pertinent sectioniwitiie Bankruptcy Code and vests
some equitable powers within the bankruptcy colmtgnany cases, courts have correctly
utilized the power granted under § 105(a) to erddprovisions of” Title 11. IrJnited States v.
Energy Resourcethis Court recognized a correct use of the powaferoed by § 105. 495 U.S.
545 (1990). The Court stated, “[T]he Bankruptcy Ealdes not explicitly authorize the
bankruptcy courts to approve reorganization plasghating tax payments as either trust fund
or nontrust fund. The Code, however, grants thdigaticy courts residual authority to approve
reorganization plans including ‘any...appropriateyismn not inconsistent with the applicable

provision of this title.””ld. at 549. InEnergy Resourcethe Court used 8§ 105 to implement this
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approval. This is an appropriate use of 8 105(sygvdecause reorganization is indeed a
provision of the Bankruptcy Code, the enforceménttuch is allowed under § 105(a).

However, substantive consolidation is not a “ps@mn of [the] title”, instead, it is a
“substantive right” not contemplated by the Cotierefore, it cannot be enforced using 8
105(a).In re Geiger Enterprise$35 F.2d 106 (2d Cir. 1980). Using 8§ 105(a) toifust
substantive consolidation is, in fact, an abusthefcourt’s equitable powers.

2. Section 1123(a)(5)(C) does not contemplatstamtive consolidation.

Most courts acknowledge that § 105(a) must be usednjunction with a specific
provision of the Code; therefore, many courts hettempted to find a specific section of the
Code that contemplates substantive consolidationdsn debtor entitieSee e.g. In re Standard
Brands Paint Co.154 B.R. at 56/ Many cases have attempted to state that § 112)@)(®
the section of the Code being enforced throughgheedy of substantive consolidati@ee id.
However, this reliance upon § 1123(a)(5)(c) is wholisplaced because 8§ 1123(a)(5)(C) does
not contemplatsubstantiveeonsolidation and the “consolidation” it does @mplate can only
be facilitated within the confines of a reorganiaatplan.

Section 1123(a)(5)(C) states that a Chapter 1, {dall provide adequate means for
the plan’s implementation such as- (c) merger osobdation of the debtor with one or more
persons.” 11 U.S.C. § 1123(a)(5)(C). Although therdv‘consolidation” is utilized in this
section, this “consolidation” is ngubstantiveeonsolidation. Courts should not read words into
the Code that are simply not present. If Congnetehded that substantive consolidation be
allowed within the confines of a plan, Congress Mdwave stated this specifically within §

1123(a)(5)(C). However, it did not use the wordid'stantive” in this section.
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“Consolidation”, distinct from substantive conslaltion, implies the combining of two
businesses under the laws of merger and acquisitlus is evident because the word
“consolidation” in 8 1123 is juxtaposed to the womngerger” which is also a business term for
combining businesses. In this context, a consatidaiccurs when two businesses merge
together to form one entirely new business. Thietgf consolidation is very different than
substantive consolidation and therefore, this eeatannot be read to allow substantive
consolidation.

Not only does 8§ 1123 not contemplatéstantiveconsolidation, the type of
“consolidation” that is mentioned in 8 1123 canyooé facilitated within a Chapter 11
reorganization plan. Section 1123 specificallyegathat can occur under a reorganization plan.
For a number of reasons, reorganization withinaa glannot be done in the absence of a plan.
One reason for this is that a reorganization plawides specific safeguards to protect creditors.
First, creditors have the ability to vote and appra reorganization plan. This gives creditors
leverage and protection against unfair proposdiso,Aefore a plan is implemented, the debtor
must prove that it meets the liquidation test, niegthat the creditors receive at least as much
money as it would if the debtor conducted a Chapteguidation. Because of the lack of
safeguards outside a reorganization plan, remeditable inside a plan must remain therein.

3. No Code section provides a basis for substamidnsolidation that can be
“enforced” through § 105(a).

Various other sections of the Code mention thedwoonsolidation”. However, none of
these sections provide a basis for substantiveotidasion of two debtor entities under § 105(a).

Administrative consolidation is allowed under Fedd&ules of Bankruptcy Procedure
Rule 1015, and is referred to as “joint administrat However, administrative consolidation

and substantive consolidation are not intercharlge&liministrative consolidation is a
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procedural measure used to enhance judicial effigiewhile substantive consolidation impacts
substantive rights of the debtors and credit@eiger v. Central Trust Cp635 F.2d 106 (2d Cir.
1980). Although Rule 1015 allows for administratoansolidation, in a note to this rule, the
Advisory Committee states that rule 1015 is onlglifyang administrative consolidation and not
substantive consolidatio®eeOfficial Advisory Committee note to Federal RuleBznkruptcy
Procedure Rule 1015 (1983). Although this noterftaprecedential value, it does acknowledge
that there is indeed a difference between admatise and substantive consolidation and that
these two terms should not be used interchangeably.

Another section that mentions “consolidation” i8@2. Section 302 contemplates the
consolidation of the estates of a husband and Wid&vever, this type of consolidation is indeed
specific to married couples.

Sometimes the Code explicitly provides bankrumtoyrts with a much-needed power

in one arena, but then fails to provide this poiweanother. One might think that

bankruptcy courts would take the hint, recognizangpngressional intention to limit their

power. Code section 302 provides that bankrupasgs of spouses may be consolidated
into a single case. But the Code does not prosiisiawvhere for consolidation of cases.
Bogart,Resisting the Expansion of Bankruptcy Court Powedes Section 105 of the
Bankruptcy Code: The All Writs Act and an Admonifimm Chief Justice MarshalB5 Ariz. St.
L.J. 793, 810 (2003). Courts even disapprove cadesticdn under § 302 if any of the creditors
suffer disadvantage from the consolidatibmre Birch,72 B.R. 103 (Dist. N.H. 1987). Because
this limited section is specifically applicable pid married couples’ estates, it cannot be used in
conjunction with § 105(a) to validate substantisesolidation of corporate entities.
Because 8 105(a) is limited to enforcement ofBaekruptcy Code and the Bankruptcy

Code is devoid of a section granting the powentmstantively consolidate, using 8 105(a) to

justify this remedy is indeed an abuse of judipalver and should not be allowed.
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Because no provisions of the Bankruptcy Code gesufistantive consolidation, no
remedy at law exists to order substantive considida

B. Federal courts’ inherent equitable powers do ndtohe the power to substantively
consolidate bankruptcy estates.

If the court finds no remedy at law, the court neagrcise its equitable powers. The
equitable powers of the federal courts find theats in the Judiciary Act of 178%roupo
Mexicano de Desarrollo, S.A. v. Alliance Bond Fund,, 527 U.S. 308, 330 (199%tlas Life
Ins. Co. v. W.I. Southern In&06 U.S. 563, 568 (1939). However, a court matyexercise
these powers in a vacuum without reference to jpies of law or limitations construed by
courts. Equitable remedies may be exercised orlyinvihe confines of those principles existing
at the time of the Judiciary Act of 1789.

Equity does not provide a court with unfettered pgwather a court must act within the
constraints of equitable principles existing attihee of the Judiciary Act of 1789Groupo,527
U.S. at 318Atlas,306 U.S. at 659-6(Payne,74 U.S. at 430tn re Sawyer124 U.S. 200, 209
(1888). In order to understand this limitationtba equitable powers of the courts it is necessary
to understand the historical evolution of equity.

The Court of Chancery in England administered cagesjuity. The Court of Chancery
had its origin sometime in the early™@entury. Halsbury’s Laws of Englang652 (Lord
Hailsham of St. Marylebone ed"4d., 1992). The need for courts of equity arosmfinstances
where corruption or mistake in the courts of laguieed redressid. The Court of Chancery
was originally designed as a special arm of thegKinsovereignld. English law recognized
that the Chancellor was never free to follow hisiapinion as to what was proper, rather he
must apply principles of justicdd. at 607. American law recognized the English syste

whereby the Chancellor may sit as a representafittee sovereign and thereby exercise the
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King's prerogative aparens patriae Fontain v. Raveneb8 U.S. 369, 384 (1855). However,
the will of the king devolved to the people of dtates and the will of the people is now made
known to us through the acts of the legislatuce.

With regard to a court’s equitable power, the utiensource is the Judiciary Act of 1789
wherein Congress granted courts equitable poweaoas.long after the enactment of the Act, the
Court struggled to define which body of equitabimgiples the federal courts should adopt.
Should it be a state court’s equitable power oukhi be some other pre-existing powers?
When state courts were formed, they varied greettlio the adoption of equity. Some states
created courts of equity while others created noglging solely on remedies at lawenn v.
Holme 62 U.S. 481, 485 (1859). If federal courts addphe principles of equity in the state in
which they sat, they may not be permitted to esereiny equitable powers and thus Congress’
Act would be ineffective.ld. The Court declared the laws of equity to be agpWere the laws
from England, the country from which we derive oancept of equityld. It also serves to
make the principles applied to the citizens ofltimited States uniformPayne,74 U.S. at 430.

When the Court is presented with an attempt to motjiiz equitable jurisprudence to
remedies unknown prior to 1789, the Court mustidedb do so. For instance, when asked, as a
court sitting in equity, to issue a writ of habeaspus this Court refused because the remedy did
not exist at the time of the Judiciary Act of 17&awyer124 U.S. at 209-10. At the enactment
of the Judiciary Act of 1789, equitable powers wlargted to rights of property, “unless
enlarged by statute.ld. Thus, in order for a federal court to exercisesijuitable powers, the
remedy requested must have existed at the enactohtd Judiciary Act of 1789, because the
remedies existing were what the people, actinguiindCongress, understood equity to mean.

However, the Court recognized that as the king spgak through his Chancellor, the people
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may speak their will through congressional actsthedacts may thus be carried out by the
courts. Fontain,58 U.S. at 384.

Some may declare that the equitable remedies terfsered merely need to comply with
the principles of equity, and not the exact bodiaef existing at the time of the Judiciary Act of
1789. Grupo,527 U.S. at 336. Such premise seems to be censsith the principle that
equity should not be so rigid; rather it shouldlb&ible “in the increasing complexities of
modern business relationsUnion Pac. R. Co. v. Chicago, Rock Island and FRailway Co,

163 U.S. 564, 600-01 (1896). However, such asseféils to recognize thatnion Pacificdealt
with an issue of specific performance, a remedgtalg well over a hundred years before the
enactment of the Judiciary Act of 1788eeHalsbury’s 8 660, n. 5. Thus it could be consirue
thatUnion Pacificstands for the proposition that equitable remeeigsting at the enactment of
the Judiciary Act of 1789 should not remain sthtit should be developed to meet the complex
modern business relationships.

Such a proposition begs the question, what of riyitable remedies? The people, the
parens patriaespeak through Congress to enact new forms of dajeitamedies See Grupo,
527 U.S. at 333 (declaring the expansion of vasitelle powers to be left with Congress).
Otherwise, what would result? Equity will be exgad at the will of the judge who surely
cannot be said to speak for the people of the dr8tates. It is also interesting to note that
English courts present a similar proposition. alcase where the court was asked to expand an
equitable principle which, prior, applied only &nH, the court declined to do so because “[t]he
creation of new rights and remedies is a mattePfatiament, not the judgesWestern Fish

Products Ltd v. Penwith District CouncjlLl981] 2 All ER 204 at 218.
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Because there is no remedy at law to order sulpgtarinsolidation, federal courts are
thus free to exercise their inherent powers oftggtithey existed at the time of the Judiciary
Act of 1789. Admittedly, it would be impossiblefiad “substantive consolidation” existing as
an equitable remedy, but it may be possible to $imehe remedy existing in principle. However,
no one has found a remedy matching substantiveotidason as J. Maxwell Tucker declared
that “[s]uch precedent does not appear to exiGriipo Mexicano and the Death of Substantive
Consolidation8 Am. Bankr. Inst. L. Rev. 427, 442 (Winter, 2000).

After inquiry, it is easy to see why equitable reies before 1789 did not include the
consolidation of two corporate debtors’ estateke Bubble Act of 1720 Act of Geo. 1, c. 18
made partnerships with freely transferable shalnesancient forerunner to the modern
corporation, illegal. Mark Gillerslistory of the Corporation

http://www.law.uvic.ca/mqillen/315/documents/Chlistdry.pdf Furthermore, business

organizations were rare even in America prior ®ldte 1870s. David A. Skeel, Idgbt’s
Dominion: A History of Bankruptcy Law in Amerj&b (2001). Therefore, it is easy to see why
any remedy resulting in the consolidation of cogperentities would not have developed prior to
1789. Any remedy resulting in assets being tumext from one person to another could be
accomplished through equitable principles reliewraims of fraud by restitution of property.
Halsbury’s § 664.

Because an equitable remedy was not availabledirtte of enactment of the Judiciary
Act of 1789, one must turn to the sovereign foediion. In the United States, the sovereign
speaks through its legislature, Congress. Thesexiercise of a remedy like the modern concept

of substantive consolidation presented beforedbist must be enacted by statute.
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C. Sampsell v. Imperial Paper and Color Corporatiwns a proper exercise of the
Court’s inherent equitable power because the Gmirected circumstances of fraud.

Many courts today incorrectly rely up&@ampsell v. Imperial Paper and Color Coras,
the first case involving substantive consolidati@i3 U.S. 215 (1941). Upon review of the
facts underlyingsampsellit is easy to see why the action taken may bepgv execution of the
bankruptcy court’s equitable power, but the modetion of substantive consolidation is an
expansion inconsistent with the powers either sgsat the time of the Judiciary Act of 1789 or
any subsequent express statute from Congress.

The facts provided in thBampseltecision are somewhat vague; but reference to the
Court of Appeals for the Ninth Circuit opinion’scta help shed light upon the circumstances
leading to the debtor’s declaration of bankrupt®n April 1, 1933, the debtor dissolved a
partnership.Imperial Paper and Color Corp. v. Sampséll4 F.2d 49, 50 f@Cir. 1940). The
partnership owed over $100,000 to Standard TeRtitmlucts Company (hereinafter “Standard”),
so the debtor assumed the debt by executing twaipsory notes to Standartd. On that same
day Standard executed a distributing agent agreewitdnthe debtor whereby the debtor agreed
to pay over to Standard all net proceelts. In 1936, it appears the debtor wanted to expasd h
business to include the sale of wall paper andhgl# to secure a distribution arrangement with
Imperial Paper, however, Imperial Paper refuseghter into such arrangement until the debtor
paid in full the debt it owed to Standaridl. The debtor never satisfied the debt to Standard.
Rather the debtor created a corporation wholly amehimself, his wife, and his sotd. The
debtor then transferred all personally owned wafigr inventory into the corporation in
exchange for a note which was likely never phitperial, 114 F.2dat 52. The corporation then
acquired a distribution arrangement with Imperighe Court, in its subsequent decision,

focused on the fact that Imperial knew the debteated the corporation in order to avoid paying
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the debt owed to Standard and possessed knowlédgdraudulent characterSampse|l313
U.S. at 217.

The issue appealed after the bankruptcy court'sdecto merge the corporation and the
debtor was not whether it was appropriate for gdieree to consolidate the debtor and the
corporation.ld. at 218-19. Rather, the issue appealed was whitiperial properly asserted a
priority claim or whether the claim was a genersdecured claimld. at 219. The Court
focused its decision on the fraudulent nature efdébtor’s transfer of the inventory to the
corporation.Id. The real issue at hand was whether Imperial cowdohtain a priority claim
against the consolidated debtor because it knetveofraudulent character of the corporation.
Id. at 221. Considering principles of equity involgifraudulent transfers the Court found
Imperial’s claim lacked any equitable entitlememnptiority. Sampsell313 U.S. at 221.

At the heart of this matter is a fraudulent transf@ order to deal equitably with all
creditors involvedthe Court looked to principles of equity datingk#o the statute of 13 Eliz.
c. 5(1570). Thus, it exercised equitable priresgdtnown at the time of the enactment of the
Judiciary Act of 1789. Its exercise would be cetesit withGrupo’s belief that “[t]he law of
fraudulent conveyances and bankruptcy was develtpprevent such conduct,” and new forms
of equitable remedies were ndkrupo,527 U.S. at 322.

Sampsells thus distinguishable because it could be ancgiate exercise of the
bankruptcy court’s equitable powers. However,ghestion is not before this Court. The
Debtors’ situation is inherently different froBampselbecause the record is devoid of any
allegations of fraud. This Court must instead deeihether, merely because of complex inter-

company transaction between the Debtors, it woaldduitable to the creditors involved to treat

3 Were the Court to have overturned the consolidatighetlebtor or to approve the priority status of Imaderi
would mean that Imperial, who dealt fraudulently with respe&8tandard’s rights, would receive a windfall.

17



Team 34

them all as one corporation. This highlights ohthe most crucial criticisms of “equity”. Who
defines whether the result of modern substantivisalidation is dealing justice?

[E]quity cannot be unbounded, without risking aothiback to those days in Sixteenth

Century England when -- in light of the vast disicne exercised by the Chancellor -- it

was said of the English Court of Chancery thattygsias long as the Chancellor's foot,

be it long or short, on such an uncertain meassoegoes equity.
Bishop v. Nat'l Health Ins. Co344 F.3d 305, 306 (2d Cir. 2003) (citing John 8e|drable Talk
43 (Frederick Pollock, ed. 1927) in Zechariah Chafe. & Sidney Post Simpson, Cases on
Equity 6 n. 8 (2d ed. 1946)). Certainly, this Csutecision irsampsells not binding upon the
facts of this case.

Overall, the remedy of substantive consolidatenat within the inherent or express
powers of the federal courts and therefore is met@edy available to federal courts.

[I. EVEN IF THIS COURT ALLOWS SUBSTANTIVE CONSOLIDAION AS A REMEDY
INHERENT IN THE EQUITABLE POWERS OF THE BANKRUPTCEOURT, THE
DEBTORS SHOULD NOT BE GRANTED THIS REMEDY UNDER THEACTS OF THIS
CASE.

If this court determines that it is within the @rent powers of the bankruptcy court to
order substantive consolidation, this remedy shooldbe available to ACME in this case
because the circumstances of this case do noteoeehonly applied criteria for substantive
consolidation.

As previously mentioned, various circuit court®wal substantive consolidation. Within
circuits allowing substantive consolidation, thergst two primary tests for determining whether

a debtor is allowed this remedy, one from the UhB¢ates Court of Appeals for the District of

Columbia Circuit! and the other from the Second Circuiee]. Maxwell TuckerGrupo

* See In re Augie/Restivo Baking G860 F.2d 515 (¥ Cir. 1988).
® See Drabkin v. Midland-Ross corp. (In re Auto-Train Cp@il0 F.2d 270 (D.C. Cir. 1987).
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Mexicano and the Death of Substantive ConsolidaBohm. Bankr. Inst. L. Rev. 427, 433
(2000). There is also a recent Third Circuit derighat presents a third test for substantive
consolidation.

Under the District Circuit Test, “the proponentaoiotion for substantive consolidation
must demonstrate: (1) there is substantial idebgtyveen the entities to be consolidated; and (2)
consolidation is necessary to avoid some harm ogdbize some benefitlh re Reider v. FDIC,
31 F.3d 1102, 1108 (f1Cir. 1994) (citingDrabkin v. Midland-Ross Corp. (In re Auto-train
Corp.),810 F.2d 270, 276 (D.C. Cir. 1987)).Dmabkin, the court held that if a creditor
demonstrates reliance upon the credit of one eatitiestablishes that it would be prejudiced
from consolidation, then the court can only orddystantive consolidation if it determines that
the benefits of substantive consolidation will “lyaoutweigh the harm.” 810 F.2d at 276.

The Second Circuit Test is very similar to the Oitcuit’s. It allows for substantive
consolidation under either of “two critical facto(g whether creditors dealt with the entities as
a single economic unit and ‘did not rely on the@parate identity in extending credit’; or (ii)
whether the affairs of the debtors are so entantjaconsolidation will benefit all creditors.”
Federal Deposit Insurance Corporation v. Coloni@diy Co.,966 F.2d 57, 61 (¥ Cir. 1992)
(quotingln re Augie/Restivo Baking Co., Ltdt,518).

More recently, irDwens Corning419 F.3d 195, the Third Circuit “crafted precedence
that gives guidance [as to when substantive castestdin is appropriate] but refrains from
creating an inclusive list of factors for considema.” SeeBruce H. White, et alSubstantive
Consolidation Redux: Owens Cornifgn. Bankr. Inst. J., 24-9 ABIJ 30 (November 2008)e
Third Circuit stated, “what must be proven (absmmtsent) concerning the entities for whom

substantive consolidation is sought is that (1}gettion they disregarded separateness so

19



Team 34

significantly [that] their creditors relied on theeakdown of entity borders and treated them as
one legal entity, or (2) post-petition their assatd liabilities are so scrambled that separating
them is prohibitive and hurts all creditor®©Wwens Corning419 F.3d at 211.

All three of these tests embody the same setin€ipies that advance the goals of the
Bankruptcy Code and protect creditors’ rights. Aligh each test is slightly different, all three
focus on two main concepts: first, what entity ¢theditors believed they were dealing with, and
second whether substantive consolidation will bieadifof the creditors. Courts agree that
“only through a searching review of the record aarase-by-case basis, can a court ensure that
substantive consolidation effects its sole aimmiss to all creditorsBonham229 F.3d at 765.

Furthermore, “substantive consolidation shouldb®tsed as a mere device of
convenience, e.g., to overcome accounting diffiesjtwhere it would unfairly impair the vested
rights of some of the creditordri re Augie/Restiva860 F.2d at 518. Because of the possibility
for such inequities, it should be used sparinGlyemical Bank New York Trust Co. v. Kh&éP
F.2d 845, 847 (2d Cir. 1966).

In light of this, it is evident that even if themedy of substantive consolidation is
available, ACME and its subsidiaries do not qudiifiysuch remedy.

First, creditors of TAPCO and CAPCO did not beti¢kiat they were dealing with
ACME itself. This is evidenced by the fact thateacreditors of the subsidiaries asked for and
“customarily” received guarantees from ACME regagdiheir credit to CAPCO and TAPCO.
(R. at 8). One entity cannot and does not giveantaes on its own debts. If the CAPCO and
TAPCO creditors truly believed that they were irtdldealing with ACME and not with one of

its subsidiaries, then the received guaranteesdameinnecessary and superfluous.
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Second, substantive consolidation would not béaéfcreditors in this situation. In fact,
both creditors of CAPCO and TAPCO would be harmgthis action. Because CAPCO has
realized increased sales during the past sevesiad yand is doing well in the market, its
debt/asset ratio is much greater than that of TABECACME. Therefore, if no consolidation
occurs, the creditors of CAPCO would be entitled greater settlement after bankruptcy. If this
Court was to substantively consolidate the esta@A¢CO with that of TAPCO and ACME, it
would lessen the pro rata share of the money @laifar CAPCO creditors during the
bankruptcy. Therefore, substantive consolidationlddvarm CAPCO creditors.

Not only would substantive consolidation harm CAPE&editors, it would also harm
some of TAPCO'’s trade creditors. Trade creditor§ AP CO who asked for and received
guarantees from ACME currently have greater levetagn those unsecured creditors who did
not establish guarantees from ACME. However, ifssabtive consolidation occurs, all
guarantees from ACME will be extinguished and tfaes guaranteed creditors will be treated
as if they were general unsecured credit8e e.g. In re Bonha2?29 F.3d 750. This would
obviously harm the guaranteed creditors of TAPCO.

Overall, neither of the two requisite factors $oibstantive consolidation are present in
this case. CAPCO and TAPCO creditors did not beligney were dealing with ACME, nor does
the application of substantive consolidation irs ttese generate more benefit than harm for all
creditors. Therefore, application of substantivesmidation is not warranted under these

particular facts.
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lIl. THE THIRTEENTH CIRCUIT CORRECTLY HELD THAT SUCESSOR LIABILITY
CLAIMS CANNOT BE EXTINGUISHED UNDER 8§ 363(F) OF THBANKRUPTCY CODE
BECAUSE EXTINGUISHING SUCH CLAIMS WOULD BE INCONSIENT WITH BOTH
THE PLAIN MEANING OF THE STATUTE AND THE UNDERLYINGPURPOSE OF
SUCCESSOR LIABILITY.

A. The plain language of 8 363(f) of the Bankruptcyd€e@xtinquishes only in rem interests
in assets being sold.

The statutory language of 8 363 (f) of the BankeyCode clearly states that assets may
be sold free and clear of “any interest in suctpprty.” Congress deliberately stated that the
interest must exist ipropertyand not in anything else. Some courts impropaidyegard the
words “in such property,” thereby reading 8 363¢f) broadly. The Third Circuit interpreted §
363(f) as barring “any interest that could potdhtimavel with the property being sold, even if
the asserted interest is unsecurel.’re: Trans World Airlines, In¢ 322 F.3d 283, 288 (3d Cir.
2003).

Congress purposely places every word in a staflibe. words “[‘any interest’] cannot be
read in isolation.”Fairchild Aircraft, Inc. v. Cambell184 B.R. 910, 917 (Bankr. W.D. Tex.
1995),vacated on other ground&20 B.R. 909 (Bankr. W.D. Tex 1998)0One must read the
words “any interest” along with the rest of § 3§3(f the Bankruptcy Code. The express
language of 8363(f) allows a trustee to transte to the purchasing corporation free and clear
of any interest “in such property.” These threedgd'define the real breadth” of the statute.
Fairchild, 184 B.R. at 910. Property interests are defamehterests “in rem.” Therefore, these
limiting words, “in such property,” demonstrate @oess’ intent that 8 363(f) apply only to in

rem interests in property. To allow “any interéstsinclude in personam claims, courts would

® Although the court vacated its original order, it made dhaworiginal order was to retain its precedential value.
In re Fairchild Aircraft Corp.,220 B.R. at 917 n. 10.
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“render the words ‘in such property’ a nullitylt). By focusing solely on in rem interests,
Congress placed boundaries around 8 363(f) ands;amrturn, cannot overstep them.

In this case, the interest in question is not amem interest, nor a lien on property as
contemplated by § 363(f). Plaintiffs are not “atpging to enforce a lien” when they bring
successor liability claimsZerand-Bernal Group, Inc. v. Cp23 F.3d 159, 163 {7Cir. 1994).

In contrast, successor liability claims are notdaasn any specific property owned by the
bankrupt company. Consequently, “while succesability may give a party an alternative
entity from whom to recover, the doctrine doescwtvert the claim to an in rem action running
against the property being soldFairchild, 184 B.R. at 920. Successor liability claims are in
personam claims and cannot be extinguished byl#ne language of § 363(f) of the Bankruptcy
Code.

B. The absence of express bankruptcy provisions regjtire application of relevant non-
bankruptcy law.

Because § 363(f) should not extinguish succesability claims in the bankruptcy context,
applicable federal statutes and case law dealitig suiccessor liability should determine the
outcome of the present case.

“[A]s a general rule, a corporation which acquia@®ther corporate entity’s assets does
not assume the seller’s liabilitiesSavage Indus. V. Western Auto Supply, €8 F.3d 714, 717
n. 4 (' Circ. 1994). However, there are several exceptiorthe rule outside the bankruptcy
context. Id. An asset purchasing corporation may be helddi&n the unknown or contingent
claims of its predecessor where the transactian fsct, a consolidation or merger between two
entities or the asset purchasing corporation igeeroontinuation of the predecesstt. In
addition, to protect federal rights or advance ubblicies, the federal successor liability

doctrine allows lawsuits against even a genuinairtt purchaser of a business if the successor
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had notice of the claim before acquisition ande¢heas “substantial continuity in the operation
of the business before and after the sa@hiicago Truck Drivers59 F.3d 48, 49 {7Cir. 1995).

Commonly used factors to determine whether theaesigbstantial continuation of the
business after the sale include: “substantialinaiy of the same business operations, use of
the same plant, continuity of the work force, samitly of jobs and working conditions, similarity
of supervisory personnel, similarity in machinesgiuipment, and production methods, similarity
of products or services, and the ability of thedeessor to provide relief.” 29 C.F.R. 823.107
(2006). Bankruptcy courts hearing cases dealirtly sticcessor liability claims of employment
discrimination under Title VIl should apply and éate these eight factors. The balancing and
application of these and similar factors foundtimeo state and federal court opinions ensure a
fair and equitable outcome in each successor ilyakaiwsuit.

In the instance before this Court, SOUSA will can®g the business as a successor in
interest. SOUSA will continue the Debtors’ opayat undisturbed, therefore the personnel,
products, operations and plants will remain cortst&OUSA admits to knowledge of the claims
yet wants to use the Bankruptcy Code to evade saocdiability under non-bankruptcy law
because the companies will be operated as sulahatitie same operation. While the
Bankruptcy Code may permit alteration of resultdermon-bankruptcy law, in this instance and
other instances involving successor liability theu@ should not interpret 8 363(f) to permit the
undoing of the significant social policies undemtyithe doctrine of successor liability.

C. Successor liability claims should not be extingadhy § 363(f) of the Bankruptcy Code
because the doctrine of successor liability advapemblic policy.

One of the justifications for successor liabiligyto avoid the “virtual destruction of the
plaintiff's remedies against the original [businessused by the successor’s acquisition of the

business.”Nelson v. Tiffany Indus778 F.2d 533, 535-36'(@Cir. 1985). Society has an interest
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in “preventing tortfeasers from externalizing tlsts of their misconduct by selling their assets
free of any liabilities and distributing the prodsdo their shareholder&EOC v. Vucitech842
F.2d 936, 944 (7 Cir. 1988). Allowing tortfeasers to avoid liabjlithrough the use of § 363(f)
of the Bankruptcy Code encourages careless antessckehavior on the part of employers and
manufacturers. Tortfeasers should be held accblentar their actions, and not be allowed to
evade liability through application of the BankreyptCode.

Some courts mistakenly reasoned that successdityiai the bankruptcy context would
permit claimants to “assert their claims againstpasers of the bankrupt’s assets, while
relegating lienholders to the proceeds of the dhlis’assertion “elevates claims that have not
been secured or reduced to judgment to a positiparsr to those that havePorde v. Kee-Lox
Mfg., 437 F. Supp. 631, 633 (W.D.N.Y. 1977). Succekability claims do not, in fact, disturb
the priority scheme of the Bankruptcy Code. “Oad@ankruptcy proceeding is complete and its
books closed, the bankrupt has ceased to exighangriorities by which its creditors have been
ordered lose their force.Chicago Truck Drivers59 F.3d at 49. Successor liability does not
affect the priority of creditors who receive prodsedérom the sale of assets in bankruptcy.

If a company’s assets are allowed to be transfefred and clear” of successor liability claims
through the use of 8 363(f), the policies undedytine doctrine of successor liability will be

undermined.

CONCLUSION
The Court of Appeals for the Thirteenth Circuibperly held that federal courts do not
have the power to order substantive consolidatmwhere in the Bankruptcy Code is the term

“substantive consolidation” used to grant courespgbwer to consolidate the estates of multiple
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debtor entities. Furthermore, substantive conatibd is not within the inherent power of the
courts, which are limited to either those remedidsting at the enactment of the Judiciary Act
of 1789 or to those explicitly created by statute.

The Court of Appeals for the Thirteenth Circug@properly found that the district court
may not sell the assets free and clear of any Iplessuccessor liability claims under 8 363(f) of
the Bankruptcy Code because the plain languadeedadtatute will not permit a sale free and
clear ofin personantlaims and public policy indicates the same.

Therefore, Respondent asks the Supreme Courtitm dfie holdings of the Court of

Appeals for the Thirteenth Circuit.
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APPENDIX A

11 U.S.C. § 105(a).
Power of court

The court may issue any order, process, or judgthanis necessary or appropriate to carry out
the provisions of this title. No provision of thide providing for the raising of an issue by a
party in interest shall be construed to preclu@eciburt from, sua sponte, taking any action or
making any determination necessary or appropraagnforce or implement court orders or rules,

or to prevent an abuse of process.

11 U.S.C. § 302. Joint cases

(a) A joint case under a chapter of this title [13CS 88 101 et seq.] is commenced by the filing
with the bankruptcy court of a single petition undech chapter by an individual that may be a
debtor under such chapter and such individual'ss@olrhe commencement of a joint case under
a chapter of this title [11 USCS 88 101 et seqnjstitutes an order for relief under such chapter.
(b) After the commencement of a joint case, thatcshall determine the extent, if any, to which

the debtors' estates shall be consolidated.

11 U.S.C. 8 363(f). Use, sale, or lease of property
(NThe trustee may sell property under subsectijrof (c) of this section free and clear of any
interest in such property of an entity other tHaandéstate, only if—

(1) applicable nonbankruptcy law permits sale @hsproperty free and clear of such

interest;
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(2) such entity consents;

(3) such interest is a lien and the price at wisieth property is to be sold is greater than
the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legalquitable proceeding, to accept a money

satisfaction of such interest.

11 U.S.C. §1123(a). Contentsof plan
(a) Notwithstanding any otherwise applicable nokpaptcy law, a plan shall—
(5) provide adequate means for the plan's impleatient, such as—

(A) retention by the debtor of all or any part loé tproperty of the estate;
(B) transfer of all or any part of the propertytloé estate to one or more entities,
whether organized before or after the confirmatibeuch plan;
(C) merger or consolidation of the debtor with @nenore persons;
(D) sale of all or any part of the property of #state, either subject to or free of
any lien, or the distribution of all or any parttbeé property of the estate among
those having an interest in such property of thates
(E) satisfaction or modification of any lien;
(F) cancellation or modification of any indenturesomilar instrument;
(G) curing or waiving of any default;
(H) extension of a maturity date or a change imgerest rate or other term of
outstanding securities;

(I) amendment of the debtor's charter; or
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(J) issuance of securities of the debtor, or of emyty referred to in subparagraph
(B) or (C) of this paragraph, for cash, for progefor existing securities, or in

exchange for claims or interests, or for any odppropriate purpose;

28 U.S.C. § 1331. Federal question

The district courts shall have original jurisdictiof all civil actions arising under the

Constitution, laws, or treaties of the United S$ate
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APPENDIX B

29 C.F.R. 825.107 What ismeant by " successor in interest" ?
(a) For purposes of FMLA, in determining whethereamployer is covered because it is a
"successor in interest" to a covered employerfdhtrs used under Title VIl of the Civil Rights
Act and the Vietnam Era Veterans' Adjustment Adt e considered. However, unlike Title
VII, whether the successor has notice of the enga®yclaim is not a consideration. Notice may
be relevant, however, in determining successoilityalor violations of the predecessor. The
factors to be considered include:

(1) Substantial continuity of the same businessaijmans;

(2) Use of the same plant;

(3) Continuity of the work force;

(4) Similarity of jobs and working conditions;

(5) Similarity of supervisory personnel;

(6) Similarity in machinery, equipment, and prodoictmethods;

(7) Similarity of products or services; and

(8) The ability of the predecessor to provide felie

(b) A determination of whether or not a "successanterest” exists is not determined by the
application of any single criterion, but rather #rire circumstances are to be viewed in their
totality.

(c) When an employer is a "successor in intereshfloyees' entitlements are the same as if the

employment by the predecessor and successor wetiawous employment by a single
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employer. For example, the successor, whethertat neeets FMLA coverage criteria, must
grant leave for eligible employees who had providpgropriate notice to the predecessor, or
continue leave begun while employed by the prederesicluding maintenance of group health
benefits during the leave and job restoration atciinclusion of the leave. A successor which
meets FMLA's coverage criteria must count periddsngployment and hours worked for the

predecessor for purposes of determining employigiiity for FMLA leave.
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