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INTRODUCTION

Does the Eleventh Amendmérexempt the States from the jurisdiction of the
bankruptcy courts? That question lit up the SugréDourt's radar screen three
times during the past 10 yedr®Vhat the Court had to say in each case about
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! The Eleventh Amendment to the Constitution, prayated in 1798, provides in full text:

The Judicial power of the United States shall rotbnstrued to extend to any suit in
law or equity, commenced or prosecuted againsbbtige United States by Citizens of
another State, or by Citizens or Subjects of angiga State.

U.S. @NST. amend. XI.

2 seeCentral Virginia Community College v. Katz, 126 Gt. 990 (2006) [hereinafté¢ats; Tennessee
Student Assistance Corp. v. Hood, 541 U.S. 440 ZP(ereinaftetHood); Seminole Tribe of Florida v.
Florida, 517 U.S. 44 (1996) [hereinaféeminole Tribe
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bankruptcy and its intersection with the StategvBhth Amendment sovereign
immunity from federal suits was a surprise to teadh and the bar.

I. A BIRD'SEYE VIEW OF SEMINOLE TRIBE, HOOD, AND KATZ

In its 1996 decision irSeminole Tribe of Florida v. Florigathe Supreme
Court charted a new course broadly extending tleedfith Amendment sovereign
immunity of the States from federal suits by hodihat Congress did not have the
power to abrogate state sovereign immunity by medm@sstatute enacted pursuant
to Article | of the Constitution, which is the prary source of Congress' legislative
powers. This decision, although not in a bankmyptase, was particularly
significant for bankruptcy because the Court indidain dicta that its holding
presumably applied to bankruptcy legislatfoitndeed, both the majority and
dissenting opinions in that case assumed that t@t€ broad holding would
invalidate section 106(a) of the Bankruptcy Code,Aaticle | enactment which
abrogated the States' Eleventh Amendment sovergigiunity from proceedings
in bankruptcy courts.

Six years later, the Court went in an entirely rdivection for bankruptcy. In
Tennessee Student Assistance Corp. V. fdbed Court held that a State did not
have Eleventh Amendment sovereign immunity fronr@eeding brought against
it in a bankruptcy court to establish the debtdiseharge from her debt to the State.
Its theory was that a discharge proceedinig iem and thus not a "suit" in which
compulsory process is issued against a State. uBedhe Eleventh Amendment, by
its terms, immunizes the States only from "suikégbd held that the State did not
have immunity from thén rem discharge proceeding at issuelood thus did not
rule on whether section 106(a) of the Bankruptcyl€€anconstitutionally barred
the States from asserting Eleventh Amendment imiydniproceedings under the
Bankruptcy Code, the question for which it had ¢geertiorari.

Then, earlier this year, the Court went in yet heotdirection, by holding in
Central Virginia Community College v. Kdtzontrary to itsdicta in Seminole
Tribe, that a State does not have Eleventh Amendmenuintynfrom a suit in a
bankruptcy court to void and recover a prefereritiahsfer received by the State.
Katz held that a State does not have immunity from der@ suit to recover a
money judgment for a voidable preference, notwdthding that a proceeding
seeking a money judgment constitutes a "suit" withie meaning of the Eleventh
Amendment and that States are subjectedntgersonamjurisdiction in the

8517 U.S. 44 (1996).

“1d. at 72 n.16.

®1d. at 72 nn.16-17ee alsdd. at 76 n.1 (Stevens, J., dissenting).
541 U.S. 440 (2002).

7126 S.Ct. 990, 1002-05 (2006).
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bankruptcy courts in such suftsBecause a suit for the recovery of a money
judgment against a State requires the issuancempulsory process against it, the
Court inKatz had to develop a new theory as a basis to baGtat's immunity
from the proceeding in suit. Und&atZz new theory, a proceeding to recover a
money judgment for a preference is "ancillary"inorem bankruptcy jurisdiction,
and, as found by the Court iKkatz, the immunity of the States was surrendered with
respect to such "ancillary" proceedings under thekBuptcy Clause in Article I,
Section 8 of the Constitutich.

As analyzed in Section XllIKatZ "ancillary order" theory is broad enough to
preclude the States from asserting immunity as f@nde to any proceeding
grounded on a provision of the Bankruptcy Code bicty affects property of the
debtor estate. Undd€atz, bankruptcy thus gained a unique exemption from th
Eleventh Amendment.

Il. THE SIGNIFICANCE OF SEMINOLE TRIBE TO BANKRUPTCY

Seminole Tribga five to four decision, held that the Congreisksrabt have the
power to abrogate state sovereign immunity fronefadsuits by a statute enacted
pursuant to its powers under Article | of the Cdnsibn, in that case the Indian
Commerce Claus®. The decision was a surprise because the Courtubedrits
plurality opinion issued scarcely seven years eaiti Pennsylvania v. Union Gas
Co.™ which upheld Congress' power to override stateesggn immunity under
the Eleventh Amendment by an enactment pursuartstérticle | Commerce
Clause power.

Indeed, prior tcSeminole Tribethe Supreme Court never held that the States'
Eleventh Amendment sovereign immunity could notdwercome by a statute
enacted by Congress pursuant to its Article | peweAlthough the Court's 1989
decision in Hoffman v. Connecticut Dep't of Income Maintenahogas not
hospitable to section 106(a)'s abrogation of statereign immunity, the Court did
not in that case reach the question whether setf6(a) of the Bankruptcy Code is
unconstitutional, but only that Congress did nokeni#ts intent to abrogate state

8 SeeCohens v. Virginia, 19 U.S. 264 (1821). That qaserided the first definition by the Supreme Court
of a "suit," as follows, "By a suit commenced byimdgividual against a State, we should understandgss
sued out by that individual against the State,tlier purpose of establishing some claim againsy ithie
judgment of a Court . . . Itl. at 408.

® The Bankruptcy Clause in Article I, Section 8, @a 4 of the Constitution provides: "Section 8. The
Congress shall have the Power . . . . To estahlishniform Rule on Naturalization, and uniform Lagvs
the subject of Bankruptcies throughout the Uniteates." U.S. ONST. art. |, § 8, cl. 4.

'Seminole Tribe517 U.S. at 60.

1491 U.S. 1, 15-18 (1989).

2Byt see discussion in note Bfra.

13492 U.S. 96 (1989).
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sovereign immunity unmistakably clear in that siatfi The majority's "new
federalism" jurisprudence iSeminole Tribevas the first decision of the Supreme
Court to free the States from Congressional abragalf their sovereign immunity
by means of an Article | enactment and thereby nabte them to defeat the
invocation of federal jurisdiction by a private fyato enforce federal law against
them. Both the majority and dissent $®minole Tribeassumed that the Court's
holding in that case would apply to bankruptty.

In taking the unusual step 8eminole Tribef voiding a very recent decision of
its own, the Court embarked on a new course inrftate relations to immunize
the States from federal suits by private partietiie enforcement of every type of
federal legislation grounded on a provision of @di | of the Constitution.
Moreover, shortly afteBeminole Tribethe Court went further by issuing a startling
decision inAlden v. Maing® holding that the States have immunity even inrthei
own courts from suits on claims grounded on fedstatltes.

Not only wasSeminole Tribef great import generally because of the sweeping
scope of the opinion announced by a bare majofithe Justices, but also because
it was of great significance for bankruptcy. Irjesting to the majority's fatal blow
to the enforcement against States of all typesrtitiad | legislation, theSeminole
Tribe dissent specifically cautioned that, as a restlthe decision, "persons
harmed by state violations of . . . bankruptcy..laws [will] have no remedy”
against the Stat€.In rejecting that concern, the Court, by a bar¢oritg, aimed its
new federalism jurisprudence on all federal swtenforce against the States every
type of Article I-based federal legislation, inclug the bankruptcy laws. To

1414 1n 1994, Congress amended the version sectional@Bat was before the Court koffman v.
Connecticut Dep't of Income Main#92 U.S. 96 (1989), so as to make it unmistakelelar that it intended
to abrogate state sovereign immunity with respecirtually all types of proceedings brought pursu® a
provision of the Bankruptcy Code. The 1994 versibsection 106(a), which continues unchanged, reads
pertinent part:

(a) Notwithstanding an assertion of sovereign imityy sovereign immunity is
abrogated as to a governmental unit to the exgdrfbgth in this section with respect to
the following:

(1) Sections 105, 106, 107, 108,303, 346, 365, 368, 503, 505, 506, 510, 522,
523, 524, 525, 542, 543, 544, 545, 546, 547, 548, 550, 551, 552, 553, 722,
724, 728, 744, 749, 764,901 . . . 1107, 1141, 11423, 1146,1201 . . . 1301,
1303, 1305, and 1306 of this title.

(2) The court may hear and determine any issuengriwith respect to the

application of such sections to governmental units.

(3) The court may issue against a governmentalamitrder, processor judgment
under such sections or the Federal Rules of Batdyuprocedure, including an
order of judgment awarding a money recovery . . . .

11 U.S.C. § 106(a) (2006).
1% SeeKatz, 126 S.Ct. at 996.
527 U.S. 706, 753 (1999).
17 Seminole Tribgs17 U.S. at 76 n.1.
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downplay the impact on bankruptcy of its posititine Court suggested that there
were a number of means other than by federal csuits to enforce federal
legislation against the States, but none provideshlistic means to enforce federal
law against ther’

[ll. HOOD'S DEPARTUREFROM SEMINOLE TRIBE

Seminole Tribgut bankruptcy at the end of a dead end road,ishantil the
Supreme Court once again surprised the bench anblathsix years later, this time
by its pro-bankruptcy decision iHood There, an agency of the State of
Tennessee, supported by 47 other States in an si@f in which they joinedf
contended thaBeminole Tribébarred debtors from hauling States into bankruptcy
courts to defend proceedings brought to establishnkruptcy discharge. In a full-
court press, thamici States argued that because they are parties neshie@ most
of the roughly 1.5 million new bankruptcy casesdileach year, it would be
onerous to force them to defend proceedings in fogoty courts all over the
country.

The Court was not moved, however. By a seven touete, the Court, in an
opinion for the majority written by then Chief Jigst Rehnquist, held iRlood that
a State did not have Eleventh Amendment immunitymfra debtor's suit
commenced by a summons and complaint in an adyenseoceeding in a
bankruptcy court to establish that she was dis@thfgom her student loan debt.
Hoods theory was that a bankruptcy court exercisesem jurisdiction when it
determines the dischargability of a debtor's débtand that in adjudicating
dischargability the bankruptcy court does not eisetin personanjurisdiction over
the State?! Because, according to the Court, a State is ngietddanto court by an
exercise ofin rem jurisdiction, such a proceeding is not an afframtthe State's
sovereignty, which the Eleventh Amendment is desigrio avoid? Hood
concluded that if a proceeding does not require @Rercise ofin personam
jurisdiction over a State, the proceeding doescnastitute a "suit” against the State
within the meaning of the Eleventh Amendment, whicants immunity only from
"suits."?* Because discharge proceedingsianem the Court thus held that States
do not have immunity from them.

The Court also stated iHood that because a discharge proceeding is not a
"suit" against a State within the meaning of thevEhth Amendment, it was
unnecessary for it to reach the question for whitchad grantedcertiorari—

18 See infranotes 85—-88 and accompanying teee alseminole Tribe517 U.S. at n.16.

1% SeeBrief of Ohio and 47 other States and Commonwaegzlhuerto Rico as Amici Curiae in Support of
Petitioner, 2003 WL 22873082 at 8, Tenn. Studeigiance Corp. v. Hood, 541 U.S. 440 (2004).

2 Hood, 541 U.S. at 447.

L|d. at 450-51.

*2|d. at 452, 453.

2|d. at 443.
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whether the Bankruptcy Clause of the Constitutiaveg Congress the power to
enact section 106(a) of the Bankruptcy Code abmogathe States' Eleventh
Amendment immunity from "suits" in bankruptcy cafft

By invoking thein rem character of bankruptcy, the Court ltood found a
way to preserve its broad pro-State sovereign inityjurisprudence announced a
few years earlier irBeminole Tribewhile at the same time enabling bankruptcy
courts to adjudicate discharge proceedings ag&iases, a function which is at the
core of bankruptcy. Because, as heltHood, anin remdischarge proceeding does
not constitute a "suit" against a State for Eleleftnendment purposes, tirerem
exception for bankruptcy was a basis for subjec8tajes to discharge proceedings
in bankruptcy courts without reliance on section6(®)'s abrogation of their
immunity.

In order to ground its decision Hood on thein remtheory, the Court had to
explain away its statement in its 1933 decisioMigsouri v. Fiskethat "The fact
that a suit in a federal court is in rem, or quasiem, furnishes no ground for the
issue of process against a nonconsenting statk."did so by distinguishing
Missouri v. Fiske But the basis of its distinction carried a wamthat than rem
theory might not support the recovery of affirmativelief against a State in a
federal suit. Hood explained thafFiske could be understood to mean thatian
personaninjunction was not enforceable against a Statethai that issue was not
posed byHood?*

The Court inHood, moreover, cautiously restricted the scope odétsision:

This is not to say, "a bankruptcy courils rem jurisdiction
overrides sovereign immunity, . . ." as Justicermhe characterizes
our opinion, but rather that the Court's exercifeit® in rem
jurisdiction to discharge a student loan debt isaroaffront to the
sovereignty of the State. Nor do we hold that p\tercise of a
bankruptcy court'sin rem jurisdiction will not offend the
sovereignty of the State. No such concerns arseptehere, and
we do not address theth.

> d.

% Missouri v. Fiske, 290 U.S. 18, 28 (1933)Missouri v. Fiskethe Court also stated, "This [proceeding]
is not less a suit against the state because It lgquity] is ancillary or supplemental.” 2908 at 27.

% Hood, 541 U.S. at n.4dood also issued a cautionary note regarding the regafea money judgment
against a State, by citingoffman v. Connecticut Dept. of Income Maid92 U.S. 96, 102 (1989), for the
notion that the Eleventh Amendment analysis in tase suggested that a bankruptcy court couldsaoeia
money judgment against a non-consenting Stdted 541 U.S. at n.4. But that statement vdicta in
Hoffmanbecause the Court there held that the abrogafiamraunity by the Bankruptcy Code's provision
in section 106, as then in effect, was not unmadték clear to accomplish abrogation of the State's
immunity. In like dicta, the Court stated ibinited States v. Nordic Village, InG03 U.S. 30 (1992), that
"we have never applied an rem exception to the sovereign-immunity bar againshetary recovery, and
have suggested that no such exception existsdt 38.

*Hood, 541 U.S. at 451 n.5.
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Hood went on to underscore that generally, the exerofén personam
jurisdiction by the issuance of process againsiateSas distinguished from rem
bankruptcy jurisdiction, constitutes an affront &ates' sovereignty which the
Eleventh Amendment is designed to avoid:

The issuance of process, nonetheless, is normallindignity to

the sovereignty of a State because its purpose igstablish
personal jurisdiction over the State. We note&@minole Tribge

"The Eleventh Amendment does not exist solely oheoto prevent
federal-court judgments that must be paid out 8tate's treasury;
it also serves to avoid the indignity of subjectiagState to the
coercive process of judicial tribunals at the inst& of private
parties . . . 2

The Court then concluded that a discharge procgetiith not require the exercise
of personal jurisdiction over the State becausehalt the debtor wanted was "a
determination of the dischargeability of her debt."

Significantly, however, the Court pointedly redteid the scope of its decision
in Hood It specifically noted that it declined "to deeidvhether a bankruptcy
court's exercise of personal jurisdiction over at&twould be valid under the
Eleventh Amendment®

Moreover, the Court carefully pointed out that gireceeding in suit was not
"an adversary proceeding by a bankruptcy trustekiisg to recover property in the
hands of the State on the grounds that the transdera voidable preferencé."
That observation by the Court Hood which suggested that the Court's view was
that the States may have sovereign immunity fromfgpence recovery suits,
focused precisely on the very issue to come befreCourt inKatz less than two
years afteHood

IV. KATZGOESBEYOND HOOD

In Katz, the Court once again granteertiorari, as it did inHood to determine
whether Congress had the power to enact sectiofa)l@6 the Bankruptcy Code
under the Bankruptcy Clause as a means to abregg&esovereign immunity from
bankruptcy court proceedingsThat was the issue which the Court sidestepped
after grantingcertiorari on it in Hood The Court decide&atz by a five to four

zz Id. at 453 (citingSeminole Tribe517 U.S. at 58).
Id.

01d. at 454.

4.

%2 Katz, 126 S.Ct at 995.
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vote on January 23, 2006. It held that prefereacevery orders are "ancillary” to
in rem bankruptcy jurisdiction, and that the States' imitwufrom such ancillary

proceedings was surrendered as to bankruptcy mirsiea the plan of the

Constitutional convention.

Neither Hood nor Katz was the first time that the Supreme Court rescued
bankruptcy from the Eleventh Amendment immunitytioé States. Fifty years
earlier, the States assertedGardner v. New Jers&ythat, by filing a proof of
claim in a bankruptcy case, a State did not fotg&leventh Amendment immunity
from defenses asserted by the debtor or a bankripistee to the State's claim. In
rejecting this contentionGardner held that a proceeding in bankruptcy court to
determine the disputed priority and amount of ae&taclaim did not constitute a
"suit" against the State for Eleventh Amendmentppaes because of the rem
character of the proceeding.

Years laterGardnets conclusion that "[tlhe whole process of prodifjeance
and distribution is, shortly speaking, an adjudarabf interest in a res,* became
one of the foundational underpinningskddod, which extendedsardnels in rem
theory of bankruptcy to permit suits against Stdteshe bankruptcy courts to
establish a debtor's discharfjé&atz in turn, relied in part on that ruling Hood as
a basis for barring a State from asserting immuindign a suit in a bankruptcy court
for a money judgment predicated on a provisiorhefBankruptcy Cod&.

Katz in which a proceeding was brought to void a pefee and to recover the
property from the State, likelood was a surprise. It was a big one in light of
Seminole Tribs broad rejection of any limitation on the right $tates to assert
sovereign immunity by means of an Article | enacdttmeand the Court's later
observation inHood that the proceeding there in suit did not seekeover
property preferentially transferred to a Statéatz held that a State does not have
Eleventh Amendment sovereign immunity from a pmfiee suit in a bankruptcy
court. The opinion for the five-Justice majority Katz was authored by Justice
Stevens, who also wrote the four-Justice dissentipipion in Seminole Tribe
which argued for preserving the principle @dhion Gas which Seminole Tribe
overruled, that State sovereign immunity could ltogated by an Article |
enactment.

Before Katz reached the Court, it had been firmly establisbyeéiood that an
in rem proceeding is not a "suit," and that a State thoks Eleventh Amendment
immunity from anin rem bankruptcy proceeding. Bigatz relying onHood*’
went further tharHood Katz extendedHoods in rem theory by holding that the
States do not have immunity from the bankruptcyrisdtiancillary orders enforcing

33329 U.S. 565 (1947).
%1d. at 574.

% Hood, 541 U.S. at 447.
% Katz 126 S.Ct. at 1000.
*71d. at 994.
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their in rem adjudications® even though an ancillary order granting a monetary
recovery must be grounded onpersonanjurisdiction and is not itself an exercise
of in remjurisdiction.

The Court first pointed out that even before thenmgation of the
Constitution, in adjudicating disputes involvingnkaupts' estates, courts exercised
the power to issue "ancillary orders enforcing rthieirem jurisdiction.” *° It was
then concluded irKatz that because the Framers "would have understbeag
Bankruptcy Clause to authorize the issuance ofllanciorders implementingn
rem bankruptcy adjudications involving "a core aspettthe administration of
bankrupt estate$™ it can be inferred that the States "agreed inplam of the
Convention not to assert any sovereign immunityedsé they might have had in
proceedings brought pursuant to "Laws on the stibjgcBankruptcies® In
essenceKatz held that by virtue of the Bankruptcy Clause ad thonstitution the
States surrendered their immunity with respectuits for money judgments that
are "ancillary" toin rembankruptcy jurisdiction.

The Court did not ground its holding that the Stateuld not assert immunity
on the Bankruptcy Clause's unique textual requirgneé "uniformity.”* Instead
the States were held not to have immunity becausehistory of the Bankruptcy
Clause, as the majority saw it, demonstrated tthet States agreed in the plan of
the Convention not to assert any sovereign immudifense in proceedings
brought pursuant to 'Laws on the subject of Baniaiap."*

Katz extended its limitation on state sovereign immurni proceedings it
considered as involving core bankruptcy matter&KatZz premise was that
"[b]ankruptcy jurisdiction, at its core, ia rem"* It then observed that the critical
features of "every bankruptcy proceeding are trey@se of exclusive jurisdiction
over all of the debtor's property, the equitablstribution of that property among
the debtor's creditors, and the ultimate disch#nge gives the debtor a 'fresh start'
by releasing him, her, or it from further liabilifgr old debts.* UnderKatz view
of core bankruptcy matters, therefore, virtuallyev proceeding over which the
bankruptcy courts have jurisdiction would be "dacy" to in rem bankruptcy
jurisdiction.

Because a suit to recover a money judgment is nedigated onin rem
jurisdiction, howeverHoods in rembankruptcy theory was insufficient, at least by
itself, as a basis to bar state sovereign immunityn defeating a suit for a money

38d. at 1000.
“ 4. at 1000, 1001-02.

“11d. at 1002.
“2|d. at 1004.

% |, at 995,



210 ABI LAW REVIEW [Vol. 14:201

judgment for the avoided preference. In order k®napt thein personam
preference recovery proceeding in suiKaiz from the State's sovereign immunity,
the Court had to add an additional theorjHtmdsin rembankruptcy theor§’

Under the Court's new analysisKatz (1) a proceeding in a bankruptcy court
to recover a money judgment for a voided preferdac&ancillary” to itsin rem
bankruptcy jurisdiction, and (2) the States do hawe immunity from such
proceedings because the Framers of the Constititionld have understood” the
Bankruptcy Clause of the Constitution to have éffda surrender of immunity not
only with respect tan rem proceedings for "simple adjudications of rightstlie
res,"® but also with respect to "ancillary" orders thaplementin rem bankruptcy
jurisdiction?® As explained by the Court:

In ratifying the Bankruptcy Clause, the States #&sped in a
subordination of whatever sovereign immunity theyighn
otherwise have asserted in proceedings necessaffetiuate the
in rem jurisdiction of the bankruptcy courts.

Katz analysis may be applied to preclude the Statm® fasserting sovereign
immunity in most bankruptcy proceedings. Virtuadyf proceedings under the
Bankruptcy Code are at least as necessary to e#fiecthe bankruptcy courisi
rem jurisdiction as are proceedings to void and recqveferential transfersKatz
is indeed far reaching as applicable to all prooedpursuant to the Bankruptcy
Code.

The far reaching applicability dfatz analysis to all proceedings pursuant to
the Bankruptcy Code is evident:

The ineluctable conclusion, then, is that Statesexyjin the plan of
the Convention not to assert any sovereign immuahéfiense they
might have had in proceedings brought pursuantLtw$ on the
Subject of Bankruptcies>*

KatZz conclusion thus can be understood to encompaggteeding against a
State grounded on any provision of the BankruptodéCor predicated on the
court'sin rembankruptcy jurisdiction.

The majority inKatz also explained that abrogation of state immuniithw
respect tan rem bankruptcy suits resulted solely from the Consbtuitself, by

“"In Katz, the Court noted that the dissentHnod had observed that arguably, a discharge proceésling
more akin to an ancillary proceeding than an egerofin remjurisdiction.Katz,126 S.Ct. at 1001.

*®1d. at 1000.

“® See infranotes 143-146 and accompanying text (quoiatg, 126 S.Ct. at 1002).

¥ Katz, 126 S.Ct. at 1005.

*1d. at 1004.
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means of the Bankruptcy Clause in Article |, Set®o clause 4, not because of any
Congressional enactmefitStated otherwise, if Congress had not enactedosect
106(a) of the Bankruptcy Code to abrogate Stateumiy, under the majority's
theory, the States nevertheless would not have mitgnwith respect to orders
ancillary toin rembankruptcy jurisdiction because the abrogatiothefr immunity
was effected by the Bankruptcy Clause of the Carngin, not by Congressional
enactment. As stated Katz

Neither our decision irHood, which held that States could not
assert sovereign immunity as a defense in adveqsargeedings
brought to adjudicate the dischargeability of shtdeans, nor the
cases on which it relied [citing cases], restedany statement
Congress had made on the subject of state sovensigmunity.
Nor does our decision today. The relevant questiorot whether
Congress has "abrogated" States' immunity in pdinge to
recover preferential transfer.See 11 U.S.C. 8§ 106(a). The
guestion, rather, is whether Congress determinatiat States
should be amenable to such proceedings is withénsttope of its
power to enact "Laws on the subject of Bankrupttigge think it
beyond peradventure that it’fs.

Under this analysis, it was not necessary for tloeirCin Katz to rule on the
constitutionality of the abrogation of state sovgmeémmunity by section 106(a) of
the Bankruptcy Codé’an issue that is open for future resolution by @it in a
proceeding against a State that is within the hgstkly court's jurisdiction under 28
U.S.C. § 1334, but is neither groundedimnemjurisdiction nor ancillary thereto.
The basis of the Court's analysis Katz—that the States' essentially
surrendered under the Constitution their immunignf ancillary bankruptcy suits
to recover money judgments—is significant for aeotheason. As construed by
the Courts, the Eleventh Amendment merely restodegtever sovereign immunity
the States had when the Constitution was promudgatnd did not create any new
rights for the States. As held iatz the States, by virtue of the Constitution itself,
surrendered their immunity from the type of bankeypproceeding in suit in that

°2|d. at 1005.

53| )

% |d. at 995, 1005.

% SeeAlden v. Maine, 527 U.S. 706, 728—29 (1999); Hankouwisiana, 134 U.S. 1, 12, 18 (1890). In its
latest decision on state sovereign immuriitgrthern Insurance Company of New York v. Chathamng,
Georgig No. 04-1618, slip op. (April 25, 2006), the Coagain made it clear that state sovereign immunity,
to the extent it exists, is "'neither derived fraror is limited by, the terms of the Eleventh Ameraaht," but
is dependant upon "'sovereignty which the Statgs/ed before the ratification of the Constitutidnd. at 3
(quoting Alden v. Maine, 527 U.S. 706, 713 (1999)).
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case. The States thus had no immunity for thedfigwAmendment to restore with
respect to that type of proceeding.

By holding inKatzthat abrogation was effected by the Constitutiselfi, rather
than by action of Congress pursuant to an Articendctment, the Court found a
means to permit the recovery of a money judgmeainatja State in a suit initiated
by compulsory process issued against the Statebembruptcy court, while at the
same time not running head on into the doctrinBevhinole Tribehat the Congress
cannot constitutionally use Article | to abrogateState's Eleventh Amendment
immunity >

V. ISSUESNOT ADDRESSED BYKATZ

Katzis not the end of the story. A host of issuesai@nopen, and the Court did
not establish any standard to be applied by the&krogtcy and lower appellate
courts to determine whether a particular proceedsngncillary, as "necessary to
effectuate thén remjurisdiction of the bankruptcy courts” within theeaning of its
ruling>” The issues remaining unresolved aftéatz include whether money
judgments or orders for other types of affirmatiedief may be obtained against
States on a variety of claims arising under thekBaptcy Code, for example, to
enforce or extend the section 362(a) automatic; dtmayecover damages under
section 362(k); to obtain a declaratory judgmentt@she applicability of the
automatic stay or of the governmental enforcemeweption thereto, to void a
state-held mortgage or to establish its priorityaorount; to determine the debtor's
tax liability to a State, as authorized by sect@®% of the Bankruptcy Code; or to

% The late Justice Rehnquist authored the opiniorthfe Court inHood, which limited state sovereign
immunity. He also authored the opinion for the GanrNational League of Cities v. User$26 U.S. 833
(1976), which was the seminal "new federalism" @pirupholding state sovereign immunity as a deféose
an action to require the States to comply withfeéderal wage and hour laws for their employees leza
those laws interfered with "integral governmentahdtions" of the Statede. budgeting their salary
expensedd. at 851. The Court, however, retreated from therdeetimiting state sovereign immunity that
it adopted inJseryby overrulingUserynine years later iGarcia v. San Antonio Met Trans. Authoyith69
U.S. 528, 557 (1985), in which it held that thedied wage and hour laws could be enforced agdiest t
States in the federal courts. In its 5 to 4 denisiGarcia, the Court held that Congress could, within limits
the Court did not specify, use its Article | ComeeiClause power to bar sovereign immunity defebges
Statesld.. Justice O'Connor's dissent@arcia, in which Justice Rehnquist joined, observed timater the
Court's decision in that case Congress' Commeraas€lpower "has come to displace" the constitutiona
basis for federalismd. at 582. It would take another 11 years beforg¢ickiRRehnquist mustered support
from four more Justices for his "new federalismtigprudence precluding Congress' use of its Article
powers to abrogate state sovereign immunity, asdseable to do iSeminole TribeDespite the seemingly
limitless scope of Justice Rehnquist's view thatichr | cannot be a basis for such abrogation, he
nevertheless authored the decisiorHiood for the majority, which limited state sovereignnmnity, but
thereafter dissented idatz Moreover, although Justice O'Connor likewise fadobroad state sovereign
immunity in her dissent ilGarcia, she voted with the majority inlood and also inKatz, which further
limited immunity.

*"Katz, 126 S.Ct. at 1005.
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order a turnover to the trustee pursuant to Bartkyuode section 542 of property
in the possession of a State.

Such statutes clearly constitute Congress' exerofsés power under the
Bankruptcy Clause. Because proceedings based om kankruptcy statutes
effectuate then rem jurisdiction of the bankruptcy courts, they thusme within
Katz broad language barring the assertion of staters@n immunity with respect
to proceedings in bankruptcy courts based on s&grounded on that provision of
the Constitution. It remains to be determinedhmsy ¢ourts whether the States have
immunity from any of them.

Another significant, but more difficult, issue ishatherKatz theory bars a
State's assertion of immunity from a suit to recavenoney judgment against the
State that is within the bankruptcy jurisdictiomtsrred by 28 U.S.C. § 1334(b) as
"related to" the debtor's bankruptcy case, but sdm¢sarise under" the Bankruptcy
Code or "arise in" the bankruptcy case within theaming of section 1334(b).
"Related to" bankruptcy proceedings are constihaily grounded on the
Bankruptcy Clause, and because all bankruptcydiation is essentiallyn rem>®
such proceedings arguably are not subject to statereign immunity unddfatZ
analysis.

Moreover,Katz points out that a critical feature of every bamkay proceeding
is the exercise of exclusive jurisdiction over @ibperty of the debtor's estatein
that regard, the Court has held that a debtor'secafi action that is not a "core"
proceeding under 28 U.S.C. 8§ 157(b)(2), but oné ihanerely "related to" the
debtor's bankruptcy case, constitutes propertyhefdebtor's estate under section
541(a) of the Bankruptcy Cod®As such, it can be argued und&tz analysis that
an ancillary proceeding to bring property into ®tde's estate by the assertion of a
"related to" proceeding against a State, such desbtor's state law cause of action
for the defendant's breach of contract, is angillexy a core Bankruptcy Code
function of maximizing the bankruptcy estate angsthot subject to state sovereign
immunity.

It is not possible to predict how the Supreme Cuauilitanswer these questions,
particularly because Justice O'Connor, who votetth wie majority inKatz has
retired, and Justice Alito joined the Court afk@tz was decided. It can also be
expected that before the Supreme Court agreevimwrany of these issues, a host
of disparate case law will develop in the bankry@nd lower appellate courts, just
as it did before the Supreme Court decided the issoes resolved iRlood and
Katz

%8 See supraotes 19—23infra notes 122—125 and accompanying text.
¥ Katz, 126 S.Ct. at 996.
% Celotex Corp. v. Edwards, 514 U.S. 300, 308 1.99%).
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It is not likely thatHood andKatz will end the States' attempt to establish their
immunity from proceedings in the bankruptcy coltti.can be expected that the
States will either seek an early decision overgulikatz from the recently
reconstituted Supreme Court's membership, or lgitKatz to avoidance
proceedings. It can also be expected that thesStaitl, as they have ever since the
promulgation of the Constitution, continue to pressmmunity from federal suits.

VII. THE EARLY HISTORY OFSTATE SOVEREIGNIMMUNITY

An understanding of the Court's theories and haatessovereign immunity
fared in the Supreme Court, beginning with the @réghe Founders and over the
200 years thereafter, may illuminate the open sshat the bankruptcy and lower
appellate courts will soon be required to address.

In Katz the majority and dissent had a fundamental désgent over whether
the Framers of the Constitution intended to elin@nstate sovereign immunity in
bankruptcy proceedings. The majority found that tinstorical evidence strongly
supported the conclusion that by virtue of the Baptcy Clause the States
surrendered their sovereign immunity with respegiroceedings for orders that are
ancillary to the courtsin rem powers with respect to the administration of
bankruptcy estaté®.Historians, upon whose writings the majority reji@oint out
that the bankruptcy power was first considerechat@onstitutional convention as
part of the Commerce Clause, but emerged as theratepBankruptcy Clause in
light of "the Framers' primary goal . . . to prevecrompeting sovereigns'
interference with the debtor's discharge . .% Based on early histofy, the
majority in Katz concluded that the Bankruptcy Clause was adopeal source of
authority for Congress to effect the intrusion e tConstitution itself on state
sovereignty. As seen by the majority, the BankoypElause effected a unique
limitation on state sovereign immunity.

®15eeKaren CordryWhat Do States Want? What Did They Get in the N#®%, B5 J. BINKR. L. & PRAC.
57, 72-78 (2006); Karen Cordrgeminole Seven Years QO03ANNUAL SURVEY OF BANKR. LAW 383,
437-48 (William L. Norton, Jr. ed., 2003). Ms. Caordserves as bankruptcy counsel for the National
Association of Attorneys General.

®2Katz, 126 S.Ct. at 1004.

83 1d. at 999 (citing Thomas E. Plankhe Constitutional Limits of Bankruptc§3 TENN. L. REV. 487,
527-28 (1996)).

5 The Court inKatz relied on historian Bruce Mann and cited his bdR#PUBLIC OF DEBTORS
BANKRUPTCY IN THE AGE OFAMERICAN INDEPENDENCE78-108 (2002)Katz, 126 S.Ct. at 997.

% The Court inKatz cited Randolph J. HaineShe Uniformity Power: Why Bankruptcy is Differefi¥
AM. BANKR. L. J. 129, 179-81 (2003) [hereinaftéaines The Uniformity Powdr Katz, 126 S.Ct. at 1003.
Bankruptcy Judge Randolph J. Haines also authtveddminal decision iim re Bliemeister 251 B.R. 383
(Bankr. D. Az. 2000), aff'd on other grounds 298d~858 (9th Cir. 2002), upholding the constitutiityaof
section 106(a)See infranote 102 and accompanying text.
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The dissent inKatz not only did not buy into the majority's view dfiet
historical evidence "of the Framers' fervor to é¢rmnational bankruptcy regimé&"
but also asserted a more basic contention. Ittpdirout that there are two
independent attributes of sovereignty—one is thedom of a sovereign to enact its
own laws governing its citizens, and the othehis freedom of a sovereign from
being subjected to private suffsThe dissent argued that the Bankruptcy Clause
only effected a surrender by the States of thgjislative power over bankruptcy,
which the Bankruptcy Clause conferred on the nati@ongress, but that there was
no historical evidence that the Framers intendethbyBankruptcy Clause to effect
the States' surrender of their immunity from legations in the federal courts
brought by private parties.

It is clear that the text of Constitution, as apa by the Framers, did not itself
preclude the States from asserting sovereign imtypufriom private suits.
Moreover, when the Constitution was consideredhatstate ratifying conventions,
there was debate over whether the States coulddukis federal court without their
consenf?® Although the debate was inconclusive, there wasangly held view at
the time of ratification that the States retaineirtimmunity.

Five years after ratification, the issue of statemunity first came before the
Supreme Court iChisholm v. Georgi&’ in which a citizen of South Carolina sued
the State of Georgia in the Supreme Court to ractinepurchase price of uniforms
he sold to the State for use by its soldiers whayfa in the Revolutionary War.
The defendant-State did not appear in the suitingataken the position that the
federal courts were without jurisdiction over at8tanless it consented to be sued
in the federal court. The plaintiff, represented Bdmond Randolph, Esq., an
eminent counsel who had been a delegate to theti@iopal Convention, argued
that the State did not have immunity because a Stald be sued by a citizen of
another State under the express provisions of lartit of the Constitution. As
argued by the plaintiff, the plain text of Articld of the Constitution conferred
judicial power on the federal courts over a suititeen a State and Citizens of
another State." Four Justices ruled for the pliatid allowed a money judgment
against the State based on the language of Attlclén a famous dissent by Justice
Iredell in Chisholm in which no other Justice joined, he argued thate was no
language in the Constitution that was sufficientlgar to override the States'
sovereign immunity from suit.

Chisholm produced an outcry from the StafBsThe States feared that they
would, like Georgia, be subjected to large judgraeparticularly for borrowings
they incurred during the Revolutionary War and afsdavor of property owners

®® Katz, 126 S.Ct. at 1009.

*71d. at 1008.

%8 SeeERWIN CHEMERINSKY, FEDERAL JURISDICTION § 7.2 at 399 (4th ed. 2003).

892 U.S. (2 Dall.) 419 (1793).

" The States' reaction €hisholmis described itdans v. Louisianal34 U.S. 1, 11 (1890).
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for the value of properties the States took froemihduring that war. The States'
reaction toChisholm moreover, was not only due to their concern foeirt
treasuries. The States were outraged by the fas®io sovereign immunity, which
they contended survived the promulgation of the dfiartion. They wanted to
retain the sovereignty they had enjoyed under tiields of Confederation as fully
independent States operating without any fedenarots.* They chose to overlook
the notion embedded in the Constitution that adargeasure of their sovereignty
was ceded to the federal government by the Cotistitu The States had trouble
accepting the notion that the source of the Carigiit's power was the people at
the ratifying conventions, rather than the Staltesriselves? The States in essence
resented any federal court suit that could reatth timeir treasuries or subject them
to the indignity of being hauled into a federal dday a private party’

The States succeeded very quickly in overcomingQbert's 1793 decision in
Chisholm They were able to bring about the adoption efEeventh Amendment
shortly after that case was decided. The langudgbe Amendment responded
directly to the jurisdictional basis of Chrisholrslgit against Georgia. By its terms,
the Eleventh Amendment prohibits the federal coluais exercising jurisdiction to
adjudicate a suit against a State by a citizemofter State’* which was precisely
the diversity jurisdictional basis of the suit@nisholm

As the years went by during the 1800s, little attenwas paid in the courts to
state sovereignty issues, as the country was coederith problems leading up to
the Civil War and those generated in its aftermathere was also little activity on
the federal level with bankruptcy law during theO@8. Each of the three
bankruptcy laws enacted by Congress during 18091 Ehd 1867 was repealed
after being in effect for a brief period of tirffe.

Then, after almost 100 years had passed since léwerEh Amendment was
promulgated in the aftermath Ghisholm an important Eleventh Amendment issue
came before the Supreme CourtHans v. Louisiana’® In that case, the States
argued for immunity beyond the plain language effteventh Amendment. They
contended that the Amendment immunized them nagt sam suits by citizens of
other States, as provided by the plain text ofAhendment, but also from federal
suits by their own citizens. The Supreme Courftgri890 decision ians ruled
in favor of the States, holding that the States mmachunity under the Eleventh
Amendment from suits by their own citizens, as waslby those of other States.

" SeeCATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA 5, 32—33 (Little, Brown and Co. 1986).

2 See Haines, The Uniformity Power supra note 65, at 149-150see also infranote 104 and
accompanying text.

3 SeeERWIN CHEMERINSKY, FEDERAL JURISDICTION § 7.2, at 402 (4th ed. 2003).

"See suprmote 1 and accompanying text (providing text ofvEleth Amendment).

5 SeeCHARLES WARREN, BANKRUPTCY IN UNITED STATES HISTORY 19, 79, 105 (Harvard Univ. Press
1935).

134 U.S. 1 (1890).
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In that pro-state immunity approach, the Courtateig the contention that the
Eleventh Amendment was adopted for the limited psepof granting immunity to
States in suits grounded on diversity of citizepshihich was the jurisdictional
basis of theChisholmsuit and precisely the language that was emplageithe
Amendment. Under the Court's jurisprudenceHans the Eleventh Amendment
became an expanded principle of constitutional lensler which the States have
immunity from virtually all suits in federal courtsicluding those to enforce federal
statutes brought on the basis of federal questiwisdiction. In essencd{ans
created a presumption against the exercise ofdéfleisdiction against a State and
established state sovereign immunity as a broatipie of constitutional law. A
century laterHansbecame bedrock for the majority $eminole Tribe’

Shortly after its decision itans the Supreme Court pulled back somewhat
from the expanded scope of the Eleventh amendnretdruts decision itdans by
holding in Ex parte Younf that the Eleventh Amendment does not bar a federal
court from exercising jurisdiction to enjoin a stadfficer from an on-going
violation of federal law. The decision has bedtioized as having been grounded
on the fiction that a state officer is differenorn the State itself’ and ignores that
an injunction against a State officer may direetfffiect the State itself.

Because of the impact such injunctions againsteStdficers may have on
States and their treasuriéépungcould be viewed as having been a retreat from
Hans pro-State expansion of the scope of the ElevAmiendment. The facts in
Young however, suggest otherwise. Young a federal suit was brought by
shareholders of a railroad against a State's afficincluding its Attorney General,
to enjoin enforcement of a State's statute thaitdinrailroad rates on the ground
that it was unconstitutional under the federal Gitutgson. After a preliminary
injunction was issued by the federal court proimbitthe State's Attorney General
from taking steps to enforce the State's statwtalisregarded the federal injunction
by filing a state court mandamus proceeding agaimstrailroad to require it to
comply with the state statute. The Attorney Genees then cited for contempt in
the federal suit, and, upon being notified thatwwuld be imprisoned until he
withdrew his state court mandamus proceeding,leé & petition for habeas corpus
in the Supreme Court on the ground that the StRtel®enth Amendment immunity
was a bar to the issuance of the federal prelinimgunction against him.

The Supreme Court ruled against the Attorney Gémarahe ground that the
injunction proceeding was not a suit against theeSitself, but merely against its
officer individually. Because, as the Court helee injunction proceeding was not

" Competing views oHansare set forth irSeminole Tribe317 U.S. at 68—69 (sets forth the majority’s
view) and 317 U.S. at 85-90 (sets forth dissentiegs).

8209 U.S. 123 (1908).

9 SeeERWIN CHEMERINSKY, FEDERAL JURISDICTION § 7.2 at 421 (4th ed. 2003).
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a suit against the State itself, the Eleventh Ameert was not applicable as a
defense to the proceeding.

The Court must have been offended by the contemptaonduct of the State's
Attorney General, who thumbed his nose at the #desurts by proceeding to
litigate the issue in his own state's court in flbee of a federal injunction, instead
of defending the federal action on the merits. ddabt the Court irYoungsaw the
affront to the federal courts by a state officemame objectionable than the affront
to state sovereignty by the issuance of the fedapahction. Under the Court's
analysis, when a state official is acting in vi@atof a federal law, "he is in that
case stripped of his official or representativerabter,” and "[tjhe State has no
power to impart to him any [Eleventh Amendment] iomity from responsibility to
the supreme authority of the United Staf¥s."

Despite its seemingly restrictive view of the Eletre Amendment, however,
Youngis a limited doctrine, which applies only if a &l right has been violat&d.
Moreover,Youngsupports injunctive relief only if a state officisr committing an
on-going and continuing violation of federal law. has thus been held thdbung
authorizes injunction suits for prospective refigim on-going violations of federal
law by state officials, but not suits for compenpsgator other retrospective relief,
including a judgment that a state officer violatederal law in the pa$t.

VIl. SEMINOLETRIBEENSURES THESTATES SOVEREIGNIMMUNITY

In Seminole Tribe decided over 100 years aftétans the Court, while
reaffirming the vitality ofYoungand its contraction of the Eleventh Amendment,
applied Hans expansive approach to the Eleventh Amendment ushipg the
States' immunity to its outer linflt. By holding in Seminole Tribethat Congress
cannot constitutionally abrogate state sovereigmumity by means of a statute
enacted pursuant to its Article |1 powers, the migjomade clear that under its
jurisprudence there were to be virtually no limig; the States' Eleventh
Amendment immunity. The decision in this regards@ud and clear because it

8 young209 U.S. at 159-60.

8 See In reMetromedia Fiber Network, Inc., 299 B.R. 251, 2Bautkr. S.D.N.Y. 2005) (proceeding
under Bankruptcy Code section 505 to determinevéthee of the debtors' properties for state tax pseg,
held not to involve a federal right, thereby prelahg the issuance of & parte Youngnjunction against
the state taxing authorities).

82 SeeSeminole Tribe517 U.S. at 72 (finding alix parte Youndnjunction may be issued only if there is
a "continuing violation of federal law"); PuertodRi Aqueduct & Sewer Authority v. Metcalf & Eddy, lnc
506 U.S. 139, 145-46 (1993ke alsdn re Mitchell, 209 F.3d 1111 (9th Cir. 2000) (holdirggior toHood,
that a State which did not file a proof of claimdhsovereign immunity from a declaratory judgment
proceeding brought by the debtors to determineatheunt and dischargeability of their tax debt te th
State). It appears thititchell is no longer good law in light ¢ddood andKatz

8 Seminole Tribe517 U.S. at 72.
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expressly overruledJnion Gas™ in which a plurality of the Court sanctioned
abrogation by means of an Article | enactment.

Moreover,Seminole Tribs death-knell blow to Article | abrogation was not
softened by the Court's later ruling @ity of Boerne v. Flore® in which it held
that state sovereign immunity may be abrogated byatute validly grounded on
Section 5 of the Fourteenth Amendm&hitinder the test formulated by the Court in
City of Boerneto determine whether state sovereign immunity besn validly
abrogated by Congress pursuant to the FourteentnAment, it is for the courts,
not Congress, to determine whether the statutesateiprovides a remedy that is
"proportionate” and "congruent” to the injury to frevented and remedied. Under
City of Boernetherefore, a court, in deciding an immunity issisenot bound by
findings made by Congress regarding the need ®mtrticular federal statute at
issue, and is required to form its own judgmenttbe need for the statutory
remedy.

In essence, a statute grounded on the Fourteentnément cannot validly
abrogate state sovereign immunity unless the dewsatisfied that the statute has
responded appropriately in the court's view to @lation of a provision of the
Constitution. That stringent test is virtually iogsible to pass. The Fourteenth
amendment, moreover, is likely not a basis for akb#ptcy exemption from the
Eleventh Amendment for still another reason. # Bankruptcy Code were to be
reenacted by Congress pursuant to the Fourteenttendment, it would
undoubtedly not be viewed as properly grounded hat provision and would
continued to be tested as if the Bankruptcy Claueee the source of Congress'
authority to enact it.

Although Seminole Tribe was not a bankruptcy case, the Eleventh
Amendment's impact on bankruptcy was discusselitia by both the majority and
dissent. The bankruptcy issue was first broughhefore in that case by Justice
Stevens who, in his dissent, expressed alarmlibaguse of the sweeping language
of the majority opinion to the effect that Artidevas not a basis for abrogation of
State immunity, "persons harmed by State violatiafs federal copyright,
bankruptcy and antitrust laws have no remédyihe majority's response to Justice
Stevens' concern played down his worry by statiag it was "exaggerated both in
the substance and in its significané®."

¥ 1d. at 64.

8521 U.S. 507 (1997). IBeminole Tribethe Court explained that "the Fourteenth Amendroentained
prohibitions expressly directed at the States," thiadl section 5 of that Amendment authorized Cosgyte
enforce its provisionsSeminole Tribg517 U.S. at 60.

8 section 5 of the Fourteenth Amendment to the Giitisn provides in full text, "Section 5. The
Congress shall have power to enforce, by appraplggfislation, the provisions of this article." UCONST.
amend. XIV.

% Seminole Tribg517 U.S. at 77 n.1.

#|d. at72 n.16.
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The majority's cure for Congress' inability to ajmte State immunity was that
there were sufficient means for private partiesetdorce the bankruptcy laws
against the States without a right to haul thera fetleral court against their will.
Specifically, the majority suggested that a privasety could bring suit on a
bankruptcy claim against a State in the State's oaurt, and then appeal to the
State's highest court and petition the Supreme tGoura writ of certiorari if not
satisfied with the decision beldThis, however, was an illusory remedy, not only
because of the miniscule chance of obtaimiadiorari, but also because, as held by
the Supreme Court iAlden v. Main& shortly after it decide@eminole Tribgthe
States even enjoy sovereign immunity from suitaighd against them in their own
courts to enforce federal statutory claims. Thgonitg also suggested that the
bankruptcy laws could be enforced by mean&wfparte Youngnjunctions; but
they may not be obtained under many circumstatices.

It is thus clear thaBeminole Tribdoreshadowed the likelihood that the Court
would give the States a virtually free pass froormptance with the bankruptcy
laws. There, the Court essentially placed compéaloy the States on a voluntary
basis, under which a State would forgo immunityrfréederal court jurisdiction
only if it intentionally and clearly waived its sereign immunity from suit?

VIIl. PRE-HOOD SUPREMECOURT DECISIONSEXTEND SEMINOLE TRIBE

The new federalism jurisprudential view of the Sarpe Court's five-Justice
majority reached its pinnacle and was put firmlypilace by several follow-on
decisions issued by the Court shortly aeminole Tribe The Court left no doubt,
from a procession of its decisions that followedtlo® heels o6eminole Tribgthat
it intended its new federalism doctrine to applyoas the board to all federal
statutes grounded on Atrticle |.

In the next four years followin§eminole Tribethe Supreme Court, by closely
divided votes of the Justices, issued six opiniooisling that States had immunity
in a wide variety of cases brought to enforce fabdstatutory claims against States
in federal courts in reliance on Article | abrogatiprovisions. Three of them—
Florida Prepaid Postsecondary Education Expense rBoa College Savings
Bank® (involving abrogation pursuant to a patent stdtutdden v. Main&

89
|

0527 U.S. 706 (1999).

°1 See suprmotes 80 and 81 and accompanying text.

92 A State is held to have waived its Eleventh Ameerfrimmunity if it uses language unequivocally
expressing its intention to do sBee, e.g.Pennhurst State School & Hospital v. Haldermarh 4WesS. 89
(1984). The Court, however, stated liapidus v. Board of Regenthat a State may not have Eleventh
Amendment immunity in a particular case if it atsdts immunity to achieve a "tactical advantage.”
Lapidus v. Board of Regents, 535 U.S. 613, 6212200

93527 U.S. 627 (1999).

%527 U.S. 706 (1999).
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(involving abrogation by the Federal Fair Labor retards Act), andCollege
Savings Bank v. Florida Prepaid Postsecondary EtlonaExpense Board
(involving a copyright statute)—were decided onel@3, 1999. The other three
pro-State immunity decisions wekd. of Trustees of the Univ. of Alabama v.
Garrett®® (abrogation by the Americans with Disabilities AdEity of Boerne v.
Flores” (established the stringent standard for abrogafmsuant to the
Fourteenth Amendment), anidimmel v. Florida Bd. of Regerits(abrogation
pursuant to the Age Discrimination in Employment)AcThe majority's pro-State
sovereign immunity jurisprudence was thus broadipliad by the Court to all
types of federal legislation abrogating state seiger immunity, including statutes
designed to ensure enjoyment of a wide varietyea$@nal rights and needs.

When the Justices orally announced three of thertGopro-State sovereign
immunity decisions from the bench on June 23, 199@ intensity of the
disagreement among the Justices spilled over ftwir tvritten opinions into the
courtroom. Their announcements were in a scenextfordinary drama, as
described in the New York Times on the followingyd&After the author of the
five-Justice majority opinion (on behalf of the €hlustice Rehnquist and Justices
Scalia, Thomas, O'Connor, and Kennedy) in eacthafd cases summarized his
reasoning and conclusions, one of the four dissentgéustices Breyer, Souter,
Stevens and Ginsberg) spoke in rebuttal. The wlies® responses of
unprecedented length consumed 45 minutes that nyrand held the audience
spellbound. Justice Stevens, using pungent lamgtiag was not set forth in his
written dissent, accused the majority of constngctia doctrine of sovereign
immunity "much like a mindless dragon that indisdriately chews gaping holes in
federal statutes,” and said that the Court wasrnigtg to "the brief period of
confusion and crisis when our nation was governed the Articles of
Confederation*®

During that pre-Constitution period, the States evessentially independent
sovereigns which could do as they pleaSéd@he Articles of Confederation had no
teeth, and the Confederation had no power to dofle®s or to bind the States in
any way. The States, however, understood that waayld have a fundamentally
different relationship to a national government emdhe Constitution, which
provided for federal supremat¥.Indeed, as held by the Court Ktz "[ijnsofar
as orders ancillary to the bankruptcy courng'emjurisdiction ... implicate States'

%527 U.S. 666 (1999).

%531 U.S. 356 (1999).

97521 U.S. 507 (1999%ee alssupranote 81 and accompanying text.

%528 U.S. 62 (2000).

9 Seelinda GreenhouseStates Are Given New Legal Shield By Supreme ChUYt TIMES, June 24,
1999, at Al.

100| .

101 CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA 5, 32—33 (Little, Brown and Co. 1986).

102.s. @NST. art. VI, cl. 2.
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sovereign immunity from suit, the States agreeithénplan of the Convention not to
assert that immunity:®® Although the States agreed under the Constitutit
federal legislative power was paramount, they néedess continued to cling to the
notion that they retained a large measure of saymetse

Soon after ratification, the States asserted ttlaim to sovereignty by seeking
an amendment to the Constitution providing forestaimunity, which became the
Eleventh Amendment. They also pressed their notibrstate sovereignty in
McCulloch v. Maryland® the landmark constitutional law decision that letsaed
the paramount character of federal law. That d&tiswhich upheld the
constitutionality of the statute creating the fimstional bank, set forth Chief Justice
Marshall's basic thesis that, "[i]n ratifying theoi@titution, . . . the people had
created an indivisible nation which necessarilyosdimated the states to federal
authority."™® Almost 50 years later, the States' rights were aggnificantly
restricted by the promulgation of the Fourteenthefsadment. But they continued
in later years to assert immunity from federal suiThe States never gave up, and
ultimately succeeded in large measure unfieminole Tribe new federalism
jurisprudence.

The Justices of the Supreme Court continued to tdelssues over state
sovereign immunity in six of their opinions thatllésved Seminole Tribeand
precededHood® In one of themKimmel v. Florida Department of Reventlee
majority accused the four dissenters of a "reftsaccept the validity and natural
import of decisions . . . rendered over a full ceptago, [which] makes it difficult
to engage in meaningful debate on the place oé favereign immunity in the
Constitution.*”’ It thus appeared to the five Justices in the prowinity majority
group that they had fully prevailed on the issued dhey sought to end the
discussion. In short, by 2000 it looked like thtat&s had won, and it appeared to
be bad for bankruptcy administration.

Prior to Hood, except forSeminole Tribg little attention was paid in the
Supreme Court to whether the States' immunity fb@amkruptcy court proceedings
had been validly abrogated by Congress, althougtindications were that the
States would be immune from suits in the bankrumtoyrts. Indeed, right after
deciding Seminole Tribethe Court grantedertiorari to settle the issue i@hio
Agriculture Commodity Depositors Fund v. Mahé¥In that case, the Court

193 Katz, 126 S.Ct. at 1002. Technically, however, theeStaturrender of immunity may not have resulted
from the plan of the Convention, but, as observedhe Court inKatz actually occurred by reason of
ratification of the Constitution by the people ke tratifying conventions in the several Statds.at 1000
n.9.

10417 U.S. (4 Wheat.) 316 (1819).

195 FRANCIS N. STITES, JOHN MARSHALL: DEFENDER OF THECONSTITUTION 134 (1981):see alsasupra
note 70 and accompanying text.

1% 5ee supraotes 92-97 and accompanying text.

107 Kimmel v. Florida Department of Revenue, 528 &5, 80 (2000).

108517 U.S. 1130 (1996).
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specifically undertook to review a pSeminole Tribedecision of the Seventh
Circuit holding that Congress' abrogation of EldheAmendment immunity by
section 106 of the Bankruptcy Code, premised orAttiiele | Bankruptcy Clause,
was not unconstitutional. After grantigrtiorari, however, the Court vacated the
decision of the Circuit Court and remanded the amitle a specific direction that
the Circuit Court consider whether the abrogatiba 8tate's Eleventh Amendment
immunity by means of section 106 of the BankrupBnyde was constitutiona?
The issue was not resolved by the Circuit Countlhern however, because the
parties settled their dispute and the issue was timpted. The issue whether there
is a bankruptcy exemption from the Eleventh Amenaintieus eluded review by the
Supreme Court at that time, and the issue didewaattr the Supreme Court again for
several years, until the Court granteertiorari in Hood to review the section
106(a) abrogation issue. As stated earlier, thertCdestepped that issuehiood
and again irKatz, leaving it unresolved®

IX. AFTERSEMINOLE TRIBE, CIRCUITS REJECT ABANKRUPTCY EXEMPTION

Before the section 106(a) abrogation issue waspaedefor review by the
Supreme Court inrHood, a number of cases reached the Circuit Courty afte
Seminole Tribe which addressed whether state sovereign immunitgs w
constitutionally abrogated by section 106(a) of Benkruptcy Code. All of the
indications from the Supreme Court strongly supgbthe conclusion that section
106, as an Article | enactment, was unconstitutiottawas thus not surprising that,
with the exception of the Sixth Circuit's decisionin re Hood"'* each of the five
other Circuits that addressed the issue held, mglygin Seminole Tribs broad
language, that Congress lacked the power to algagate sovereign immunity by
means of a provision of the Bankruptcy Code. Theiseuits ruled thaGeminole
Tribe's broad theory left no room for an exception fankruptcy, as the Supreme
Court itself indicated in itSeminole Tribalicta.

On those appeals to the Circuits, the States geglvan a number of grounds,
principally that the courts should follo®eminole Trib's dicta that the bankruptcy
law is not enforceable against the States in fédermart, and also that the States'
surrender of immunity under the Constitution redadaly to the power of Congress
to enact bankruptcy laws, but did not surrendeir inemunity from suits in federal
courts.

Significantly, however,Seminole Tribedid not address whether the States
surrendered their immunity under the Bankruptcyu€éa itself, or whether the
Bankruptcy Clause was intended to authorize Cosgiesbrogate state sovereign
immunity as part of a bankruptcy law. The BankeypClause was not mentioned

109
Id

10gee supraext accompanying notes 31 and 53.
111319 F.3d 755 (6th Cir. 2003)ff'd, 541 U.S. 440 (2004).
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in Seminole Tribeand bankruptcy was just lumped together withoélthe many

legislative powers conferred on Congress by ArticleNor did any of the five
Circuit Courts which invalidated section 106(a) 3 the impact of the
Bankruptcy Clause. They treat8dminole Tribes dispositive.

The Sixth Circuit's decision itHood was alone, among the six Circuits to
consider the constitutionality of section 106(a), Holding that the Bankruptcy
Clause empowered Congress to enact a bankruptdutestabrogating state
sovereign immunity. That Circuit found that theampl of the convention's
Bankruptcy Clause was the source of Congress' atthto abrogate state
sovereign immunity, and it thus upheld the constitality of section 106(a) of the
Bankruptcy Code.

X. IN REBLIEMEISTERBROKE NEW GROUND

Before the Sixth Circuit's decision upholding thenBruptcy Code's abrogation
provision was rendered, a bankruptcy court adddetige section 106(a) abrogation
issue in depth ifn re Bliemeister** The bankruptcy court held Bliemeisterthat
Congress had the authority under the Bankruptcysglao abrogate the State's
immunity from suits in bankruptcy courts. In sdding, the court found that the
plan of the convention, in its Bankruptcy Clausetharized Congress to abrogate
state sovereign immunity in a bankruptcy statulghe court concluded that the
Framers must have intended that Congress haveasilobrity because, without the
authority to enforce the law against all partieduding the States, the Bankruptcy
Clause's special requirement of uniformity could e satisfied*® The court relied
heavily on Alexander Hamilton's views in Federahki. 81 that a measure of
state sovereign immunity had been surrendered dysthtes under the plan of the
convention:

112 251 B.R. 383 (Bankr. D. Az 2000ffd on other grounds296 F.3d 858 (9th Cir. 2002). The
Bankruptcy Court irBliemeistercited Leonard H. Gerso# Bankruptcy Exception to Eleventh Amendment
Immunity: Limiting the Seminole Tribe Doctririé& AMER. BANKR. L.J. 1, 11 (2000).

13 SeeHaines, The Uniformity Powersupranote 65. In HainesThe Uniformity PowerBankruptcy
Judge Randolph J. Haines, who authored the opini@liemeister stated the following as a commentator
after the Sixth Circuit rendered its decisioririme Hood

This history reveals that the Framers well undedtthat the bankruptcy power had
to be "different" from the other Article | powerkii was to accomplish its intended
purpose, and that such "difference" entailed a sgzug limitation on states' sovereign
immunity . . .. So to prevent sovereign immuriiym frustrating the basic purpose of
federal bankruptcy law, the Framers expressly aismy that immunity in the
Bankruptcy Clause, exactly as Hamilton stated ia Fhderalist .

Haines,The Uniformity Powersupranote 65, at 131.

14 The Supreme Court has relied on the FederalistBags a prime authority for determining whether th
States surrendered any of their sovereign immuimtythe plan of the conventiorSee Goldstein v.
California, 412 U.S. 546, 552 and n.8 (1973).
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It is inherent in the nature of sovereignty nob&amenable to the
suit of an individual without its consent. Thistie general sense
and the general practice of mankind; and the exempas one of
the attributes of sovereignty, is now enjoyed by government of
every State in the Union. Unless, therefore, thee surrender of
this immunity in the plan of the convention, it wiémain with the
States, and the danger intimated must be merelgl.ideThe
circumstances which are necessary to produce emadilon of state
sovereignty, were discussed in considering thelartf taxation,
and need not be repeated hére.

The phrase "plan of the convention” first appeaneHamilton’s discussion of
state sovereign immunity in Federalist Nos. 32 8hdand through the years, the
Supreme Court has looked to the "plan of the Cotimehin determining whether
the States or the federal government surrendereg @n their sovereign
immunity 1

Hamilton's Federalist No. 81 referred to his pienetaxation in Federalist No.
32, which, upon analysis, serves as a basis fatinin that the plan of the
convention contemplated that the States would agé immunity from bankruptcy
claims. In Federalist 32, Hamilton explained:

[A]s the plan of the convention aims only at a &rUnion or

consolidation, the State Governments would cleegtpin all the
rights of sovereignty which they before had andokhwere not by
that act exclusively delegated to the United StafEis exclusive
delegation or rather this alienation of State Seiggity would only

exist in three cases . . . The third [case] wilfdaend in that clause,
which declares that Congress shall have power Stabéish an
uniform rule on naturalization throughout the Udit8tates.” This
must necessarily be exclusive; because if eacle &t&d power to
prescribe a distinct rule there would be no unifoate **’

Because the naturalization and bankruptcy powersath worded identically
in Article I, Section 8, Clause 4 to empower Cosgrédo establish an uniform rule"
with respect to each of those subjects, the caurBliemeisterreasoned that

15 THE FEDERALISTNO. 81, at 242 (Alexander Hamilton, The Johns Hopking/ Press, 2d ed.).

116 SeeAlden v. Maine, 527 U.S. 706, 713 (199%eminole Tribe517 U.S. at n.13; Principality of
Monaco v. Mississippi, 292 U.S. 313, 323 (1934); Han&ouisiana, 134 U.S. 1, 13 (1890); Cohens v.
Virginia, 19 U.S. 264, 418 (1821).

Y THE FEDERALISTNO. 32, at 79 (Alexander Hamilton, The Johns Hopkinév Press, 2d ed.).
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Hamilton's conclusion in Federalist No. 32 that 8tates did not retain sovereignty
with respect to naturalization applies equally &amkruptcy. It thus concluded that
under the plan of the Convention, and specificalyreason of the Bankruptcy
Clause, the States surrendered their sovereign nitynuwith respect to
bankruptcy:*® As stated inBliemeister "The people and the states agreed in the
original plan of the convention that if Congressudl elect to act on the subject of
bankruptcies, the states surrendered their sovepgigers on the subject'®

Under this analysis, the Bankruptcy Clause wasuacgoof power for Congress
to abrogate state sovereign immunity under sed@g{a) of the Bankruptcy Code,
as held inBliemeisterand by the Sixth Circuit ilood That is precisely the issue
which the Supreme Court agreed to review by iteiogilantingcertiorari in Hood

Xl. THE THEORY OFHOOD AND IT'S SCOPE

The States were outraged by the Sixth Circuit'dsitat in Hood perhaps as
much as they were by the Supreme Court's decisidbhisholmover 200 years
before. Tennessee petitioned fmrtiorari, which the Supreme Court granted in
order "to determine whether this [Bankruptcy] Claggants Congress the authority
to abrogate state sovereign immunity from privabitss’®® As noted earlier,
Tennessee's position garnered virtually unanimaygp @t from all of the other
States. Forty six States and the CommonwealtlueftB Rico filed armmicusbrief
in support of Tennessé&. The position of Tennessee and é@sici States was
straight forward. First, th&eminole Tribeestablished that State immunity could
not be abrogated by an Article | enactment, and tha Eleventh Amendment
applied to bankruptcy unde8eminole Tribs dicta; and second, that the sole
purpose of the Bankruptcy Clause's uniformity regmient was to require
bankruptcy legislation to be uniform, not to empov@ongress to abrogate the
States' immunity from suit.

The argument presented to the Supreme Courood by the debtor and the
amici professors who supported Hér urged that the proceeding at issue to
establish the debtor's discharge, although comntelgea summons and complaint
in an adversary proceeding in the bankruptcy caueis anin rem proceeding. As
such, they contended that the proceeding was mndiant on an exercise iof
personamjurisdiction against the State, and that it thics ribt constitute a "suit"

185ee supranotes 50-51infra notes 140-141 and accompanying telxt.Katz the Court stated that the
agreement by the States in the plan of the Conwemtot to assert their sovereign immunity from ssiit
broad enough to cover "orders ancillary to the bapicy courtsin rem jurisdiction.” Katz, 126 S.Ct. at
1002.

9 gliemeister 251 B. R. at 389-90.

20Hood, 541 U.S. at 443.

121 5ee supraote 18 and accompanying text.

122 The author co-authored the professarsicusbrief filed in Hood in support of the debtoBeesupra
note *. Thatamicusbrief appears at 2003 WL 23112946.
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against the State within the meaning of the Eldvémhendment. In short, if not a
"suit" against the State for Eleventh Amendmentppees, the State could not
assert immunity. The Supreme Court adopted thallysis as the sole basis for its
decision inHood This narrow basis of decision made it unnecgsgarthe Court
in Hood to consider whether immunity was surrendered ia fian of the
convention or the constitutionality of section 1&86(the issue on which it granted
certiorari.

The predicate for Courtla rembankruptcy analysis iHoodwas its analogous
1998 ruling in arin rem admiralty caseCalifornia v. Deep Sea Research, IRE.
The Court held irDeep Sedhat the Eleventh Amendment did not bar a fedieral
rem admiralty suit against a State, where the Stafendt possess thees That
holding was applied by the Court to the bankrugioyceeding before it iHood
because of the long-established principle that rkifugtcy court proceeding to
discharge a debt, like an admiralty proceedingnih rem proceeding. As stated
by the Court, "[t]he discharge of a debt by a bapkey court is similarly am rem
proceeding.*?*

In support of the applicability of an remanalysis to bankruptcy, the Court in
Hood also placed importance on the fact that under 28.@l § 1334(e), a
bankruptcy jurisdictional grant, the bankruptcy deuare given exclusive
jurisdiction over the debtor's properfy. Hood explained that the exercise of
jurisdiction over issues relating to the debtoreperty is an exercise df rem
jurisdiction against all claims held by everyoné&ether or not named in the action.
Under that analysis, States are not sued, butarertieless bound by a discharge
order, whether or not they choose to participattherdischarge proceeding. The
Court concluded that the Eleventh Amendment dodsapply to a discharge
proceeding because it does not assert a "suithsigthie State.

Although Hood may be broadly read, some portions of the opiiviotihat case
may have called for a narrow reading. For exantplke Court observed that it was
not ruling on whether a State would have immunitgnf an in personam
proceeding for an injunction to enforce a dischangger against a Stat&® and
also that by seeking a discharge, the debtor "doéseek monetary damages or
any affirmative relief from a State by seeking tectiarge a debt; nor does he
subject an unwilling State to a coercive judiciedqess. He seeks only a discharge
of his debts."?’ The Court was even more specific in qualifying ritsing, by
stating, "[n]or is there any dispute that, if thanRruptcy Court had to exercise

122 SeeHood 541 U.S. at 446 (analyzing applicability @&lifornia v. Deep Sea Research, 623 U.S.
491 (1998) tdHood).

124 The Court cited several cases for that propositimsiudingGardner v. New Jerse$29 U.S. 565, 574
(1947) andHanover Nat. Bank v. Moysek36 U.S. 181, 192 (1902). Sdeod 541 U.S. at 447.

125 The Court observed iklood that, "Bankruptcy courts have exclusive jurisdiotiover a debtor's
property, wherever located, and over the estat&l.38C. § 1334(e).Hood 541 U.S. at 447.

*Hood, 541 U.S. at 449 n.4.

271d. at 450.
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personal jurisdiction over [the State], such anudidjation would implicate the
Eleventh amendment?® and then stated more directly that "[{]he casetsetis is
thus unlike an adversary proceeding by the bankyuptistee seeking to recover
property in the hands of the State on the grouhdsthe transfer was a voidable
preference**°

The Court clearly was looking for a way to holdHood that States are bound
by bankruptcy discharge proceedings without hawmdpacktrack fromSeminole
Tribe. Itsin remtheory provided the way to uphold a discharge geding against
a State, while at the same time holding that it dat trigger state sovereign
immunity because it did not constitute a "suit"hwit the meaning of the Eleventh
Amendment. Moreover, the Court was not troubledthiy requirement of the
Federal Rules of Bankruptcy Procedure that the itme8tate be served with
process to commence a proceeding to dischargedardgtloan debt. It reasoned
that Congress could have provided for a dischafge student loan debt without
requiring any proceeding at all, and provided fachs proceeding only as a benefit
to the States by limiting the debtor's right toctisrge such debt only to those cases
in which undue hardship is established by the debto

The States may have gained a great deal of coinfarhat they perceived to be
the limited scope offood Indeed, they may have rebdod as not going beyond
their concession at oral argument "that the Statesound by a bankruptcy court's
discharge order**® However limitedHood might be readKatz would soon cover
new ground that substantially diminishes state sga immunity.

XIl. THE THEORY OFKATZ

In Katz the Supreme Court grantedrtiorari to consider the question left open
in Hood "whether Congress' attempt to abrogate statersigveimmunity in 11
U.S.C. § 106(a) is valid:* Hood never reached that question because it held that
anin remdischarge proceeding was not a "suit" againstgeStithin the meaning
of the Eleventh Amendment. This time,Katz the Court once again decided the
appeal without ruling on whether section 106(arasstitutional** leaving that
question still open.

It was candidly acknowledged by the majorityKatz that both the majority
and dissenting opinions Beminole Tribéreflected an assumption that the holding
in that case would apply to the Bankruptcy Clausef'that "[c]areful” study and
reflection have convinced us, however, that thatiagption was erroneou$®

12814, at 452-53.

12914, at 454.

1304, at 449 (citing page 17 of the transcript of thd argument, at 2004 WL 524927).
181Katz 126 S.Ct. at 995.

1321d. at 995, 1005.

13314, at 996.
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The Court began its analysis by reaffirming therbekl principles followed in
Hood that "[b]ankruptcy jurisdiction, at its core, i@ rem" that Congress'
bankruptcy power, because of its uniformity requieat, is different than its other
Article | powers; and that "[c]ritical features efery bankruptcy proceeding are the
exercise of exclusive jurisdiction over all of tlkebtor's property*®* These
principles, however, were insufficient, by themsslyvas a basis for a bankruptcy
court to grant a money judgment against a non-cuimge State in a voidable
preference suit, because preference recovery actiotike discharge proceedings,
require an exercise of personal jurisdiction ov&itate.

The Court inKatz thus needed to find another theory, not articdlateHood,
to preclude a State from defeating a preferencevesy by asserting sovereign
immunity. The Court was able to do so under itaciléary order" theory of
bankruptcy jurisdiction, which precludes Statesrfrasserting immunity despite the
need to exercisi\ personanjurisdiction as a basis for issuing an "ancillanydney
judgment against a Stal®.

As found inKatz "courts adjudicating disputes concerning banlg'upstates
historically have had the power to issue ancillargers enforcing theim rem
adjudications*®® In that regard, the Court observed that in th8 &&ntury, "as
now, the jurisdiction of courts adjudicating righsthe bankruptcy estate included
the power to issue compulsory orders to facilitdb® administration and
distribution of the res™’ The Court then concluded that the Framers "woakkh
understood"® the Bankruptcy Clause to authorize Congress tetguravisions for
the recovery of preferences, observing that pratereecovery proceedings are "a
core aspect of the administration of bankrupt estasince at least the 18
century.™®® The Katz "ancillary order" theory for bankruptcy, moreoves
supported by the Court's ruling Edelman v. Jordaf{® which, in another context,
ruled that the Eleventh Amendment does not precthdeissuance of a judgment
for "ancillary" relief against a State's treasury.

To buttress its holding iKatz, the Court took another look at what it did in
Hood It pointed to the contention of the dissentHood which argued that the
discharge proceeding in suit iHood "could have been characterized as a suit

134
Id

1% The "ancillary order" theory for bankruptcy wagigasted by Justice Stevens during the oral argument
in Katz Seetranscript of oral argument, 2005 WL 3036313,&tatz, 126 S.Ct. 990 (2006).

1% Katz, 126 S.Ct. at 100(Bee alspLocal Loan Co. v. Hunt, 292 U.S. 234, 239 ((1984)party can
invoke "jurisdiction of the bankruptcy court in tipeesent case [because it] is in substance andteffe
supplemental and ancillary bill in equity, in aiflamd to effectuate the adjudication and order madéhe
same court.").

1¥71d. at 997.

%814, at 1000, 1001-02.

3914, at 1002.

140 Edelman v. Jordan, 415 U.S. 651, 667 (192¢)xord Milliken v. Bradley, 433 U.S. 267, 289-90
(2977) (ruling that a State may be required to dands from its own treasury if it is ancillary ttee State's
compliance with prospective relief ordered by tbart).
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against the State rather than a puielyem proceeding*** Then, in retrospect, the
Court in Katz suggested that the discharge proceeding was rmir@in rem
proceeding, but "was merely ancillary to the Baipkey Court's exercise of iis
rem jurisdiction.™? With Hood recast byKatz as an "ancillary order" proceeding,
the Court inKatz concluded that preference actions also come witteri'ancillary
order" doctrine.

Because the Bankruptcy Clause itself provided thgishto exempt from the
Eleventh Amendment the ancillaiy personanpreference proceeding in suit, the
Court concluded that "it is not necessary to decidether actions to recover
prefererlutigal transfers pursuant to 8 550(a) arentisdves properly characterized as
in rem"

The crucial underpinning dfatz was that in crafting the Bankruptcy Clause,
the Framers "would have understood [that Clausea]ite Congress the power to
authorize courts to avoid preferential transfersl da recover the transferred
property.*** KatZ predicate for imparting that understanding to Etamers was
that the courts had entertained preference stite¢'sat least the 18century,"

citing cases that preceded the promulgation oftestitution**®

XIll. THE BROAD SCOPE OFKATZ

Many proceedings ancillary to bankruptcy jurisdiothave essentially the same
asset-generating or preservational attributes afer@nce proceedings, as well as
historical underpinning. As stated by the CouKaiz

More generally, courts adjudicating disputes comicgy bankrupts'
estates historically have had the power to issugllary orders

enforcing their in rem adjudicationsSee, e. g.2 W. Blackstone,
Commentaries on the Law of England 486 (1766) (gpthat the

Assignees of the bankrupt's property—th&-t8ntury counterparts
to today's bankruptcy trustees—could "pursue aggllenethod of

recovering [the debtor's] property so vested imtfieand could

pursue methods in equity with the consent of tleelitors) . . .1*

In determining disputes affecting estate propestyhankruptcy court essentially
exercises historically grounded rem jurisdiction. Indeed, the majority iKatz
understood its "ancillary order” theory, based envpsivein rem jurisdiction, to
abrogate state sovereign immunity with respectlttypes of proceedings affecting

141 Katz 126 S.Ct at 1001.
142

19314 at 1001-02.

1441d. at 1002.
145|d.

14614, at 1000.
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estate property, not only those that are anciltaryransfer recovery proceedings.
As stated by the Court, "Insofar as orders angiltarthe bankruptcy courtsi rem
jurisdiction, like orders directing turnover of peeential transfers, implicate States'
sovereign immunity from suit, the States agreetthénPlan of the Convention not to
assert that immunity. . .1

Katz should thus be understood to mean that the Batdyriflause effected the
surrender of immunity by the States with respectatiotypes of proceedings
ancillary toin rem bankruptcy jurisdiction that are brought for thecavery or
preservation of property of the estate or othenaféect estate property.

In holding that the States could not assert theiteeeign immunity to defeat
federal preference recovery proceedings, the Gaudatz unlike Hood did not
limit its decision by singling out any other spécifypes of ancillary bankruptcy
proceedings that may remain subject to the Staieventh Amendment
immunity 248

In common parlance, "ancillary" means "supplemsnitdf which in turn
means "supplying something addition&"Under this broad definition, virtually
every proceeding brought to implement or enforgaravision of the Bankruptcy
Code, or affecting estate property, would be "dagil' to thein remjurisdiction of
the bankruptcy court.

Moreover, even under the restrictive doctrine ofiléary jurisdiction applied
by the Supreme Court in some cases, a controverggarded as ancillary if "it has
direct relation to property or assets actually @amstructively drawn into the court's
possession or control by the principal stit.Many proceedings predicated on
rem bankruptcy jurisdiction are "ancillary" to the Hanptcy courts'in rem
jurisdiction because they have a direct relatioprwperty or assets in the actual or
constructive possession of the bankruptcy ctarSuch proceedings clearly fall
within KatZ concept of "ancillary" orders.

Proceedings to avoid and recover preferences putrsoidhe Bankruptcy Code
were held byKatzto be ancillary to bankruptcy court jurisdictiam iecognition of
their important core function in bankruptcy admirdsion*® Other rights and
remedies provided by the Bankruptcy Code are ofikdfunot greater, importance
in the administration of a debtor estate. For elapthe bankruptcy law goals of
providing a breathing spell for debtors and equabt distribution for creditors,
could not be achieved if States had immunity frorocpedings to enforce the

“71d. at 1002.

8 See Hood541 U.S. at 453-54.

149 Bl AcK's LAw DICTIONARY 95 (8th ed2004).

150 \WEBSTERS THIRD NEW INTERNATIONAL DICTIONARY 2297 (unabridged).

151 SeeKokkonen v. Guardian Life Ins. Co. of America, 5011S. 375, 379 (1994) (quoting Fulton Nat.
Bank of Atlanta v. Hozier, 267 U.S. 276, 280 (1925ee alssupranote 125 and accompanying text.

152 possession of property is central to bankrupttates. Exclusive jurisdiction of property of theags is
conferred on the bankruptcy courts by 28 U.S.C3341e) (2006).

%3Katz, 126 S.Ct. at 1001-02.
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Bankruptcy Code's automatic stay. Nor could thal @b maximizing the estate for
the benefit of creditors be realized if States imachunity from proceedings for the
turnover of property of the estate. Moreover, tht8s were to be accorded
immunity from reorganization proceedings, the cdrankruptcy function of
"restructuring of debtor-creditor relations" couldt be fully accomplishet?? Close
scrutiny ofKatz therefore, leads to the conclusion that all pedaggs grounded
upon, or which implement, a provision of the Bantoy Code, or which affect
estate property, are "ancillary" to tive rem jurisdiction of the bankruptcy courts
and, undeKatz, are not subject to the States' Eleventh Amendimanunity.

It may also be argued unde€atzthat proceedings within the bankruptcy courts'
jurisdiction conferred by 28 U.S.C. § 1334(b) addted to" the debtor's bankruptcy
case, are "ancillary” tjm rem bankruptcy jurisdiction and thus not subject tatest
sovereign immunity, even if they do not implemensgecific provision of the
Bankruptcy Code. A proceeding to recover on a at&bftclaim, although it is
merely "related to" the debtor's estate, nevertiselell, if successful, augment the
bankruptcy estate for the benefit of the creditor§he debtor estate is the
bankruptcyres and proceedings that may increase the res ailtaanto thein rem
bankruptcy estate.

Indeed, inKatz, the State expressly argued that a suit agairState for a
money judgment is more like a state-law contraainclthan arin rem proceeding
to determine the distribution of the bankruptcy aesong creditors, and that the
latter should not define the perimeter of the doetrbarring immunity>® The
Court, however, was not persuaded. By not adogtiegState's approach in this
regard,Katz can be understood to mean that a proceeding ian&rbptcy court
designed to augment the bankruptcy estate is Hpecuto the State's sovereign
immunity even if it is not grounded on a provisiohthe Bankruptcy Code and is
merely "related to" the bankruptcy case.

It is arguable, therefore, that even proceedingselypérelated to" a debtor's
bankruptcy case are not subject to state sovengigmunity.

CONCLUSION

154 SeeNorthern Pipeline Const. Co. v. Marathon Pipe L@®, 458 U.S. 50, 71 (19823pe alsa28
U.S.C. § 157(b)(2)(O) (2006) (defining "core" predengs in bankruptcy courts as including "procegslin
affecting . . . the adjustment of the debtor-ciaditr the equity security holder relationship .")..

155 SeeAppellate Brief of the Appellant State, 2005 WL 2888, at 16Katz, 126 S.Ct. 990 (2006). In its
brief in Katz, the State argued:

A suit to recover a preferential transfer does stk a determination as to the
debtor's status as a bankrupt, ¢éedd 541 U.S. at 453], but seeks to recover money.
Indeed, preference actions, along with fraudulemnveyance actions, "are
quintessentially suits at common law that more Igesrsemble state-law contract
claims brought by a bankrupt corporation to augntkatbankruptcy estate than they
do creditors' hierarchically ordered claims to fine rata share of the bankruptcy res."
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, B&0)).
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It is unclear just how far the Supreme Court intghdo go inKatz, and
clarification by the Supreme Court could be yeavaya The Court may not grant
certiorari to consider any of the issues that remain opesr Ktz until the Circuit
Courts have had a chance to deal with them. Inirttexim, in the absence of
specific guidance fronKatz for the bankruptcy and lower appellate courts to
follow, they will have to wrestle with whether parttlar proceedings grounded on
in personamijurisdiction against a State are exempt from EdveAmendment
immunity pursuant t&atz "ancillary" order theory. It remains to be seemether
the lower courts will applKatz, as logically required, to all ancillary bankruptc
proceedings, or will restrict it to avoidance predimgs brought pursuant to the
Bankruptcy Code. It can be expected that theyradch conflicting results.



