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Before Judges Glynn, Sabella and Ruggero
Glynn, Circuit Judge, for the Court.

The present appeal arises from the confirmatioa plan of reorganization in a Chapter
11 bankruptcy proceeding. Although the Debtor, ékirAllen’s, Inc. (hereinafter the “Debtor”),
is nominally involved, the real dispute is betwdentwo major creditors: a senior secured
lender, Fong Capital Partners (hereinafter “Fongid a subordinated and now unsecured
lender, The Schweiker Fund (hereinafter “Schweiker’At the inception of the lending
relationships, Fong and Schweiker entered into raar-creditor agreement. The principal
purpose of the agreement was to subordinate Schviklaim and corollary lien to Fong’s
claim and lien. However, the agreement also gdattd-ong the right to vote Schweiker’s claim
in any bankruptcy proceeding involving the DebtorThat is precisely what Fong did here,

voting Schweiker's claim in favor of a plan of rganization that Schweiker opposed.
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Schweiker’s substantive objection to the plan iat tihh contains a “give-up,” whereby Fong
redirects part of its bankruptcy distribution teethole shareholder of the Debtor. Schweiker
argues that such a give-up violates the “absoltitegity rule” because the shareholder is junior
to Schweiker and is receiving property under trenpgbefore Schweiker has been paid in full.
The Bankruptcy Court ruled in Schweiker’s favor thie voting issue, but confirmed the plan
over its objection, holding that give-up provisionere permissible. Schweiker appealed the
confirmation order. The Debtor cross-appealed, llehging the Bankruptcy Court’s
disqualification of the vote Fong filed on Schweikeclaim. The District Court affirmed the
Bankruptcy Court without opinion. For the reaserplained below, we also affirm.

l. Factual Background and Procedural History

This appeal arises out of the Chapter 11 bankrugase filed in May of 2006 by Honest
Allen’s, Inc., a chain of several dozen automolikalerships operating in the northeastern
United States. The Debtor sells inexpensive nesvumed automobiles and is well known in its
market area for folksy humorous advertisementsufesy its sole shareholder, Allen Levine.
The advertising has been very effective, and masketeys show that the automobile buying
public associates Levine’s “Honest Allen” televisipersona with the business and believes that
they will be treated fairly and given great dedlslanest Allen’s.

In 2003, the Debtor was a successful, but mucHlenm@peration, consisting of only six
dealerships. Seeking to expand, the Debtor emglapeinvestment banker who arranged a loan
package consisting of the Fong and Schweiker loafmng advanced $100 million and
Schweiker advanced $10 million. The loans wereaurset by perfected liens on all of the
Debtor’s assets. For both loans, the principal rggayable in a single balloon payment in June
of 2006, with quarterly payments of accrued inteneshe interim. Contemporaneous with the

loans, Fong and Schweiker entered into an intetfme subordination agreement. Under the
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agreement, Schweiker subordinated its claim amu tiethe claim and lien of Fong, thereby
giving Fong a first priority security interest ihet Debtor’'s assets and relegating Schweiker to
second lien status. In addition, the inter-cradégreement contained a number of provisions
designed to ensure that Schweiker would be a ‘tsdecond.” Among these was the voting
rights provision at issue here. Specifically, itmer-creditor agreement provides in relevant part
that “Fong is hereby irrevocably authorized and ewgred (in its own name or in the name of
Schweiker) to file proofs of claim and take suchestaction (including, without limitation,
voting Schweiker’'s debt) as it may deem necessagduisable for the exercise, protection, or
enforcement of any of the rights or interests afig:d According to testimony introduced at the
confirmation hearing, the parties expected thatibbtor’s collateral would be sufficient to fully
secure the debt owed to Fong, with a surplus sefficco secure most of the Schweiker debt.
Because of its subordinate position, the interafs on the Schweiker loan was higher than that
on the Fong loan.

Things went well initially. The Debtor expandeal its current size and successfully
established itself as the leading dealer in itsketaniche. By early 2005, the value of the
Debtor’s assets exceeded the combined debt ofFmtly and Schweiker. However, in the late
summer and fall of 2005, the major automobile macowirers engaged in a series of price wars,
each offering deeply discounted “employee pricidgals on new cars. This resulted in record
new car sales during late 2005, but meant thaeters very little demand for new or used
automobiles in 2006. Moreover, rising gasoline@sifurther depressed automobile sales. With
the business faltering and no hope of a quick s consumer demand for automobiles, Fong
and Schweiker refused to extend or refinance thams. The Debtor sought, but was unable to
find, new investors willing to refinance its debtConsequently, facing $110 million in balloon

principal payments coming due in June of 2006,Dkétor filed for relief under Chapter 11 of



the Bankruptcy Code in May of 2006.

The case proceeded calmly, with the major padaesperating. A professional Chief
Restructuring Officer was employed and a numbecl@nges were implemented, including
closing several unprofitable locations and esthbi better inventory and financial controls.
Both Fong and Schweiker filed proofs of claim fdreit respective debts. The cordial
relationship between Fong and Schweiker broke ddunmng the plan negotiations. Fong and
Schweiker disagreed as to the value of the Debtar@ness. As testimony at the confirmation
hearing indicated, Schweiker’s valuation expertiedl the enterprise at $109 million as a going
concern, whereas the valuation experts presentdebby and the Debtor both valued it at only
$95 million. All three valuation experts agreedittlthe liquidation value of the Debtor’s
enterprise was less than $75 million.

With the impasse between Fong and Schweiker #meaj the prospects of saving the
business, Fong decided to assert the rights graotedinder the inter-creditor agreement. The
Debtor proposed a plan supported by Fong that \easdon the lower valuation, namely, $95
million. The proposed plan classified claims anteiiests as follows: Class A was a secured
class consisting of Fong's $100 million claim; Ga8 was the class of unsecured creditors,
consisting of Schweiker's $10 million claimand three smaller unsecured vendor claims
aggregating $120,080and Class C consisted of the shareholder intefdstvine, the Debtor’s
sole shareholder. The plan provided that Fong dvoeteive, on account of its Class A claim,
$50 million, payable over 10 years with a marke¢ raf interest and secured by a first priority

security interest in all assets of the reorganidebtor, plus 80 percent of the stock in the

! Although Schweiker initially held a second lien positiés,claim was treated as an unsecured claim under the
proposed plan because the low valuation of the Debtor lefbhateral value to support its claimed secured status.
Seell U.S.C. § 506(a)(1) (2007) (limiting allowed secuckdm to collateral value).

2 Most of the unsecured claims against the Debtor, otherttieaSchweiker claim and the few remaining claims in
Class B, were paid in full earlier in the case pursuant to acarvendor” order. No party objected to that order
and it is not before us here.
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reorganized debtor. The Class B claimants woutdive, on account of their claims, 10 percent
of the stock in the reorganized debtor, distribyteal rata in proportion to the amounts of their
claims. Levine, on account of his shareholder@gt would also receive 10 percent of the stock
in the reorganized debtor. Thus, the Debtor wartkrge from bankruptcy owing only $50
million in secured debt. Fong would be its majoshareholder with an 80 percent stake, and
Levine, Schweiker and the other unsecured creditordd be minority shareholders.

Class A (Fong) and Class C (Levine) both voteddrept the plan. In Class B, the three
vendors voted to accept the plan. Two ballots Viizd for Schweiker’s claim. One, submitted
by Schweiker, rejected the plan. The other, sulohiby Fong on behalf of Schweiker pursuant
to the authority granted to it by the inter-credimmgreement, accepted the plan. Whether
Schweiker’s vote is counted for or against the ptaimportant for purposes of confirmation
because Schweiker’s claim is large enough to “veta8s acceptance. Thus, if the ballot cast by
Fong is accepted, then Class B accepts the plarnt @ath be confirmed, without regard to the
absolute priority rule and the fact that Class Ceiees property in the form of stock in the
reorganized debtorSee generallftl U.S.C. 1129(a) & (b) (2007).

If, on the other hand, the ballot cast by Schweik@ccepted, then Class B will be a non-
accepting class because the Schweiker claim repses®re than a third of the total debt voting
in Class B and Schweiker’s vote rejecting the psggbplan would block acceptance by the
class. Seell U.S.C. § 1126(c) (2007). The presence of aaumepting class of unsecured
claims triggers the “cram down” provisions of 8§ 9U®(2)(B)(i). See 1l U.S.C. §
1129(b)(2)(B)(ii)) (2007). Under that section, aamlthat does not pay the claims of the
dissenting class in full can be confirmed onlytté holder of any claim or interest that is junior
to the claims of such class will not receive oaretunder the plan on account of such junior

claim or interest any property ...fd. This provision often is referred to as the abtopriority

-6-



rule because it works to preserve the relativerpyiof claims and interests in a cram down
context. In short, the absolute priority rule pdms that unless each holder of a claim in a
dissenting unsecured class will receive properta #glue, as of the effective date of the plan,
equal to the allowed amount of such claim, equstynot permitted to retain or receive any
property in the reorganized debtor. Since Levis&areholder interest in Class C is junior to the
unsecured claims in Class B, his receipt of stackhe reorganized debtor ordinarily would
violate the absolute priority rule and make conétion of the plan impossible.

Schweiker filed an objection to the confirmatiointlee proposed plan. The Honorable
Grant Cartwright, Chief Bankruptcy Judge for thestict of Moot, held a plan confirmation
hearing at which Fong, Schweiker and the Debtasgareed both testimony and argument. Judge
Cartwright ruled in favor of Schweiker on the balbpestion, holding that the voting rights
provision of the inter-creditor agreement was ndbeceable in a bankruptcy case. Turning to
the issue of cram down, while recognizing that ribeeipt of stock by Levine ordinarily would
violate the absolute priority rule, Judge Cartwtitjeld that the rule is not violated when the
property received by the junior class is the resdila gift by a senior class of part of the
distribution that the senior class otherwise wddgte received.

As noted earlier, there was conflicting testimamythe value of the Debtor’'s business.
The Bankruptcy Court accepted the testimony of@Bbétor’'s and Fong’s valuation experts and
determined that the business had a going concdue \& no more than $95 million, and a
liquidation value of no more than $75 millidnAll three valuation experts testified that atsea
$10 million of the going concern value would bet lidd evine no longer appeared in advertising

as the public personification of the business. gFofgift” of stock to Levine was necessary in

% Although Schweiker’'s $109 million valuation arguablguid give it a $9 million secured claim and a $1 million
unsecured claimsee 1l U.S.C. § 506(a)(1)), it has not pursued that argurhere. Although it challenged
valuation and classification in the District Court, the ociyllenge it has raised in this Court to the confirmation
order is the give-up issue.
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order to persuade him to continue his affiliatioittvihe busines$. Having determined that the
total value of the reorganized business was |less tie allowed amount of Fong’s $100 million
claim, the Bankruptcy Court held that the gift tdck given to Class C did not implicate the
absolute priority rule because that stock represepart of the distribution to which Fong was
entitled.

Schweiker filed a timely appeal from the ordercohfirmation’ The Debtor cross-
appealed, challenging the Bankruptcy Court's disedince of the ballot Fong filed for the
Schweiker claim. The Honorable Sue Liu, Unitedt&district Judge for the District of Moot,
affirmed without opinion. This appeal followed.

Il. Discussion

In civil appeals, a lower court’s findings of faate accorded special deference, and will
not be disturbed on appeal unless “clearly errogé€otlirschfeld v. Spanake404 F.3d 16, 19
(2d Cir. 1997) (citation omitted). However, a didtcourt’s conclusions of law are reviewee
novg and an appellate court need not pay any leveetdrence to a lower court's conclusions
of law. Keach v. United States Trust Cd419 F.3d 626, 634 (7th Cir. 2005) (citation osit
Since neither party challenges the lower courtsual findings, there is no need for us to review
the District Court’s factual findings. The finds@f fact will be accepted for the purposes of
deciding this appeal. Thus, the Court will addressh legal issue in turn.

A. Senior Creditor Give-Ups Are Consistent With TheAbsolute Priority Rule

We agree with the lower courts that the absoluteripy rule simply is not implicated
where a senior secured creditor voluntarily cedesréion of the proceeds of its collateral to a

junior class. While the absolute priority rule, @mbodied in § 1129(b)(2)(B)(ii), prevents a

* In a side agreement, Levine entered into a 10 year aslugrigreement and covenant not to compete. Testimony
indicated that Levine refused to enter into that agreementhardténed to vote against the proposed plan of
reorganization unless he “got something for his stock.”

® The Bankruptcy Court stayed the confirmation order penttia outcome of this appeal.

-8



junior interest holder like Levine from receivinglatribution of property from the estate where
a more senior dissenting class of claims is notd@aid in full, it does not prevent a secured
creditor from gifting part of its collateral proaeto the junior interest holdeSee In re World
Health Alternatives, Inc.344 B.R. 291, 298-99 (Bankr. D. Del. 2006). “[Gliters are
generally free to do whatever they wish with th@ksaptcy dividends they receive, including
share them with other creditorsOfficial Comm. of Unsecured Creditors v. Stern i@gnSPM
Mfg. Corp.),984 F.2d 1305, 1313 (1st Cir. 1993).

Unsecured creditors and interest holders haveropepty interests in estate assets, but
merely a right to share in the estate’s residualevan accordance with the Code’s priority of
distribution scheme. In contrast, secured creslitald property interests in specific assets and
are entitled to the proceeds of their collaterdhus, unlike unsecured creditors and interest
holders, the distribution to a secured creditdrased on its property rights and not on the Code’s
general priority of distribution schem&f. In re Tri-County Water Ass’'n, In@Q1 B.R. 547, 549
(Bankr. D.S.D. 1988) (“A secured creditor’s intdres its collateral is a substantive property
right created by nonbankruptcy law which may notsbbstantially impaired when bankruptcy
intervenes.”) In the instant case Fong holds &pted first priority security interest on all dfet
Debtor's assets, with the amount of its claim eglagg both the liquidation and going concern
values of the enterprise. Fong was entitled teivecthe entirety of the estate and, because it
held a perfected security interest, that properys wot subject to distribution under the
Bankruptcy Code’s priority of distribution schefhelhus, the property given to Levine by Fong
was a carve out of Fong'’s collateral proceeds admlistribution of property from the estate to

which the absolute priority rule might applgee SPM984 F.2d at 1313-14 (permitting give-up

® We need not address the more difficult question of whethainsecured creditor may give-up value consistent
with the absolute priority rule. While an unsecured class-gp was not permitted im re Armstrong World
Industries., Inc.432 F.3d 507 (3d Cir. 2005), the Third Circuit CoofitAppeals was careful to distinguish cases
allowing secured creditor give-upSee idat 514.
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by senior secured creditorp re Genesis Health Ventures, In266 B.R. 591, 602, 617-18
(Bankr. D. Del. 2001) (permitting give-up by sengecured creditoryappeal dismissed80
B.R. 339 (D. Del 2002)cf., In re MCorp Fin., Inc.160 B.R. 941, 948 (S.D. Tex. 1993)
(permitting give-up by senior bondholders).

It is well established that creditors are perrditte transfer or assign their claims, in
whole or in part.See, e.gfFed. R. Bankr. P. 3001(c)(2) (establishing procesddor transferred
claims). While Fong’s gift to Levine can be viewasl a diversion of its collateral proceeds, it
can also be viewed as a transfer by Fong to Lewsfngart of its secured claim.€., a partial
assignment of itsight to receive a distribution)See SPM984 F.2d at 1313. Fong’s claim is its
property and not property of the estate or propéstyvhich other creditors may claim any
entittement. No doubt, Fong generally is free igpdse of its property as it wishes. Neither the
absolute priority rule nor any other bankruptcynpiple prevents Fong from assigning to Levine
part of its right to a bankruptcy distribution.

Neither Schweiker nor the other creditors in thtenvening class are harmed by the gift
of stock to Levine. Schweiker is simply “out ofettmoney” in this deeply insolvent estate.
Schweiker would receive nothing in a Chapter 7 itigtion. Even in a reorganization,
Schweiker is not entitled to any distribution besmthe going concern value of the Debtor is not
even sufficient to satisfy Fong’s senior securadnel Although under no obligation to do so,
Fong voluntarily gifted stock to both the unsecuaed shareholder classe<Class B is already
receiving far more than its share and should notlle to extract more through a strained
interpretation of the absolute priority rul&ee MCorp,160 B.R. at 959-62 (permitting give-up

as long as intermediate class receives at leastiak as it would without the give-up).

" Even if the absolute priority rule applies, Levine’saipt of stock was on account of Fong’s gift, and not treatmen
under the plan on account of Levine’s prior shareholtterest. Seell U.S.C. § 1129(b)(2)(B)(ii) (2007%f. In re
Worldcom, Inc.2003 WL 23861928, *60-61 (Bankr. S.D.N.Y. 2003) t{ng that junior class received value on
account of contribution from other classes and not as treatmder the plan).
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Based on the foregoing, the Bankruptcy Court @thye held that the plan of
reorganization could be confirmed over the objectbthe class of unsecured creditors.

B. Voting Agreements Are Enforceable In Chapter 1XCases

While our interpretation of the absolute prionitje provides sufficient grounds to affirm
the confirmation order, we believe that the orden also be affirmed on the grounds that the
voting provision of the inter-creditor subordinatiagreement is enforceabl&loriarty v. Svec,
164 F.3d 323, 328 (7th Cir. 1998) (noting that @peals court can review “each and every
theory the district court relied upon in decidimg tcase”) (citation omitted). In this regard, we
disagree with the lower courts’ views that suchvgmions are not enforceable in Chapter 11
bankruptcy cases.

We see no reason to alter the nonbankruptcy lamfatwo sophisticated creditors
absent some express provision to that effect irBangkruptcy Code. Here, Schweiker agreed to
subordinate its rights, claim and lien in all respeto the rights, claim and lien of Fong. The
voting provision was simply one of many ways in @hBSchweiker’s rights were subordinated to
Fong’s. Schweiker is a sophisticated hedge furell advised and fully able to assess the risks
and rewards attendant to speculative investmetgshis one. Schweiker made its bargain and
should not now be able to wriggle out of the ddtdrahaving received the high interest rate and
whatever other benefits it demanded in exchangeadoepting a completely subordinated and
totally silent position. See In re Inter Urban Broad. of Cincinnati, Iné994 WL 646176, *2
(E.D. La. Nov. 16, 1994)dismissed,74 F.3d 1238 (8 Cir. 1995) (table) (holding that a
subordination agreement is enforceable in a bamgyupase to the same extent that such
agreement is enforceable under nonbankruptcy lagtions omitted). Schweiker has an easy
remedy available if it believes that Fong’s actians unfair or harmful to it. It can pay Fong’s

$100 million claim in full and in cash and be frefedm all of the burdens of its subordination
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agreement. Absent that, we have no sympathy féw8iker's argument that it deserves
protection of the bankruptcy rights that it voluiliarelinquished.

Parties are generally free to waive their righésl@ang as they do so knowingly and
voluntarily, even in matters involving rights gradtby the Constitution in criminal proceedings.
United States v. Nguye35 F.3d 1179, 1182 {9Cir. 2000) (“knowing and voluntary waivers
of appellate rights in criminal cases are ‘regyl@mforced.” ‘The sole test of a waiver’s validity
is whether it was made knowingly and voluntarily.(¢itation omitted). We might refuse to
enforce certain pre-bankruptcy waivers of bankmapights granted to debtors against their
creditors, orvis a versabecause of the special issues raised by suchergai®ee, e.g., In re
Trans World Airlines, Inc.261 B.R. 103, 115 (Bankr. D. Del. 2001) (holdingtttfa pre-
bankruptcy debtor simply does not have the capaeityaive rights bestowed by the Bankruptcy
Code upon a debtor in possession, particularly libose rights are as fundamental as the
automatic stay.”) However, this case does notlirevehe waiver of bankruptcy rights against
the estate, but merely the allocation of those tsighetween two sophisticated consenting
creditors. In this instance, our inclination ipparted by the express language of § 510(a) of the
Bankruptcy Code, which provides, “[a] subordinategreement is enforceable in a case under
this title to the same extent that such agreensatiforceable under applicable nonbankruptcy
law.” 11 U.S.C. § 510(a) (2007). Thus, with reggde inter-creditor subordination agreements,
the Code’s clear command is to look to nonbanksufdes and enforce them to the full extent
that they may be enforced under that law. Thereisssertion here that this term of the inter-
creditor subordination agreement is not enforceahlger the laws of the State of Moot, which
govern this transaction. Section 510(a) leavesoom to use “bankruptcy policy” to override

valid contractual subordination provisions.
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Schweiker argues that reading 8§ 510(a) togethttr &il126(a) shows that voting rights
provisions are not included within the protectivee of § 510(a) subordination provisidhs.
Schweiker relies on the § 1126(a) statement thifte'holder of a claim ... may accept or reject
a plan” to argue that bankruptcy law permits otlg holder, and no one else, to voteeell
U.S.C. 8§ 1126(a) (2007) (emphasis added). Sinbev&ker never assigned its claim to Fong,
Schweiker argues that Fong is not a holder aneétbex cannot vote the claim regardless of the
terms of the inter-creditor agreemei®ee Bank of Am. v. N. LaSalle St. Ltd. P’ship€l203 N.
LaSalle St. P’ship)246 B.R. 325, 331 (Bankr. N.D. Ill. 2000). Thagament relies on a
misreading of § 1126(a). While that section dogtha@rize the holder to vote its claim, it says
nothing about whether a holder may delegate or &asgain away its voting rightsSee Blue
Ridge Investors, Il, LP v. Wachovia Bank (In re @&l Packaging, LLC)362 B.R. 43, 47
(Bankr. N.D. Ga. 2006). Further, the Federal Rue8ankruptcy Procedure recognize that a
party may delegate, assign or otherwise transteright to vote. Rule 3018, which deals with
Chapter 11 voting, expressly provides that the \aa@e “be signed by the creditor ... or an
authorized agent.’SeeFed. R. Bankr. P. 3018(c). Similarly, the geneus for representation,
Rule 9010, provides that a creditor may “perforng ant ... by an authorized agent, attorney in
fact, or proxy.” SeeFed. R. Bankr. P. 9010(a). Here, Fong was dutiiaized by the inter-
creditor subordination agreement to vote Schweskelaim. As the holder of a power coupled
with an interest, Fong was not required to achminterest of Schweiker, but was free to act in

furtherance of its own interest in voting Schweiketaim. See AerosoB62 B.R. at 47.

8 We similarly reject the argument that the term “subordinitias used in § 510(a) is limited to provisions
establishing payment or lien priority. The ordinary megrof the term “subordinate” also includes being subject to
the control of another — precisely the effect of the votingvigion at issue. See WEBSTERS THIRD NEW
INTERNATIONAL DICTIONARY 2277 (2002). Thus, voting rights provisions ar¢himithe scope of § 510(ajsee In

re Curtis Ctr Ltd. P’ship,192 B.R. 648, 659-60 (Bankr. E.D. Pa. 1998); In re Itemlab, Inc.197 F. Supp. 194,
196 (E.D.N.Y 1961) (permitting senior creditor toterqunior creditor’s claim because subordination agreements
have long been recognized and enforced by bankruptcy courts).
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lll.  Conclusion
For the foregoing reasons, we affirm the judgnadnthe District Court and remand the

matter for further proceedings consistent with dgpsion.
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Sabella, Circuit Judge, dissenting:

I must respectfully dissent from the majority’spibsition of this case with respect to
both issues on appeal.

A. Only The Holder May Vote A Claim

The question of whether a senior creditor may tog¢eclaim of a subordinated creditor is
answered clearly and in the negative by the plangliage of 8§ 1126(a). The section provides
that “the holder of a claim ... may accept or rejggtlan.” Seell U.S.C. § 1126(a) (2007).
This language means thaly the holder may vote. No provision of the Codegfthe Federal
Rules of Bankruptcy Procedure authorizes anyonerdtfan the holder to vote a claimThe
majority’s view that § 1126(a) merely permits th@der, among other parties, to vote its claim,
is inconsistent with bankruptcy policy and with tleenainder of § 1126.

Even if | were inclined to interpret § 1126(a)west in the holder of a claim a non-
exclusive power to vote it, that option has beerdtwsed by the Supreme Court’s analysis of
virtually identical language imartford Underwriters Insurance Co. v. Union PlargeBank,
N.A, 530 U.S. 1 (2000). There a unanimous Courtyflajected, on plain language grounds, the
argument that the language “the trustee may” ir0§& vested a non-exclusive power in the
trustee. Id. at 6. Similar to § 506(c), the statutory langriad 8§ 1126(a) is clear, explicit,
unambiguous, and absolute. It names the holdarotdim and only the holder as the party with
the power to accept or reject a plan. This rastacause of the term “may” is confirmed by the
second sentence of § 1126(a), which states thaBdoeetary of the Treasury “may accept or
reject the plan” on behalf of the United State®eell U.S.C. § 1126(a) (2007). Would the

majority contend that the Secretary of the Treasufiee to delegate to the Secretary of Defense

! Contrary to the majority’s view, neither Federal Rule @hBuptcy Procedure 3018 nor 9010 authorize the
delegation, assignment or transfer of the right to votlaienc The references to “authorized agent,” “attorney in
fact,” and “proxy” simply recognize that holders, such as qatpns and other artificial entities, may have to act
through agents. Those terms, especially when read in codteryt even hint that a non-holder is authorized to
vote a claim contrary to the wishes of the holdgee In re 203 N. LaSalle St. P’sh?d6 B.R. at 331-32.
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(or to a private creditor pursuant to a subordoratigreement) the power to vote claims of the
United States? Such a reading of § 1126(a) wosllddn-sensical.

The majority’s interpretation also loses sighthe purpose of class voting in Chapter 11
cases. Bankruptcy claims may be bought and saldl tlze voting rights associated with those
claims will pass to the buyer, who becomes the helWder. SeeFed. R. Bankr. P. 3001(e)
(providing mechanism for changing record holdetrafsferred claims). However, those voting
rights cannot be severed from the associated clainasthen bargained and traded away to
entities holding no economic stake in the undegytaims. Such trading in voting rights would
wreck havoc on the carefully crafted Chapter 1leswd Congress envisioned. The concept
behind class voting is that similarly situated @@d vote as a group and that a majority of
creditors with similar interests can bind disseptitass membersSeell U.S.C. 88 1126(c) &
1129(a)(8) (2007). This is the reason why the 821dlassification rules require that all claims
in a class be “substantially similarSeell U.S.C. § 1122(a) (2007). The 8§ 1126(a) requargm
that only the holder vote the claim is an integrait of this scheme, and one that creditors are
not permitted to alter through private side agra@sie If, as proposed here, a senior secured
creditor who holds no economic interest in the gosed class can control class acceptance or
rejection through its power to vote the large claia subordinated unsecured creditor, then the
Code’s classification and voting scheme will beamelto the great harm of the other creditors in
that class.

Further, unlike the majority, | read 8 510(a) aslirmited grant of deference to
nonbankruptcy inter-creditor agreements. If, as thajority suggests, all inter-creditor
agreements are enforceable absent an express iporhib the Code, then 8 510(a) would be
unnecessary. The only sensible interpretation®f®a) is that it defines the extent to which an
inter-creditor agreement may alter the otherwispliegble bankruptcy rules. Read in this

fashion, 8 510(a) permits creditors to alter dittional prioritiesonly. See 203 N. LaSalle St.

-16-



P’ship, 246 B.R. at 331;In re Hinderliter Indus., Inc.228 B.R. 848, 850 (Bankr. E.D. Tex.
1999); Beatrice Foods Co. v. Hart Ski Mfg. Co. (In re H&iti Mfg. Co.)5 B.R. 734, 736
(Bankr. D. Minn. 1980). Since § 510(a) does mak to waivers or alteration of other rights,
those provisions of inter-creditor agreements ave enforceable in bankruptcy cases. The
assignment of voting rights in the inter-creditgreement is not a subordination agreenient.
The Bankruptcy Court properly rejected the balileidf by Fong.

B. Give-Up Provisions Violate The Code’s Confirmatn Standards

Distilled to its essence, the majority’s argumiarfavor of permitting class-skipping gifts
is that a creditor is free to do what it wants wiith bankruptcy distribution. | agree. My
disagreement with the majority is not abwadtata creditor may do, but rathbow. While Fong
is free to give whatever it wants to Levine, inist free to usurp the plan confirmation process
and the coercive powers of the Bankruptcy Courtriaking that gift through a crammed down
plan of reorganizationSee In re OCA, Inc357 B.R. 72, 87 (Bankr. E.D. La. 2006).

The Chapter 11 process provides many potentiaradges to a senior secured creditor,
like Fong, seeking to maximize the value of itslateral. For example, and by way of
illustration, it can use that process to preseniagyconcern values by operating the business, to
stay the value-destroying actions of competing itwes] to resolve disputed claims, to modify
collective bargaining agreements, and to cure,massand assign otherwise non-transferable
contracts. It can also use the plan confirmatiooc@ss to bind dissenting creditors and
dissenting classes of creditors to a plan in thenethat no consensual plan can be negotiated.
But if it wishes to use the bankruptcy processdd a non-consensual plan on dissenting

creditors, then it must play by the rules.

2 The majority’s reliance on a lay dictionary for an “ordinarganing” of subordination is misplaced. The proper
guestion is what that term means in a legal context --enihegfers to the relative ranking of rights and nossués
unrelated to distributional prioritySee BACK sLAWDICTIONARY1467 (&' ed. 2004).
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Those rules are clear. Whatever force the mgjsriargument for a special secured
creditor rule may have, we are dealing with a $t¢atuind our duty is to apply it according to its
terms. See Lamie v. United States TrusteB40 U.S. 526, 534 (2004) (citinglartford
Underwriters Ins. Co. v. Union Planters Bank, N.A30 U.S. 1, 6 (2000)). Section
1129(b)(2)(B)(ii) provides a clear directive fotustions like the instant case. If, as here, a
dissenting senior class is not being paid in filkn the plan may be confirmed only if “the
holder of any claim or interest that is junior b tclaims of such class will not receive or retain
under the plan on account of such claim or intexagtproperty.® 11 U.S.C. § 1129(b)(2)(B)(ii)
(2007). Because Levine is the holder of a junideriest and will receive stock under the plan on
account of that interest, the plan cannot be cowfit.

Section 1129(b)(2)(B)(ii) includes no exception éass-skipping creditor give-ups. The
only issue is whether Levine receives property ‘amithe plan.” The source of the property or
its naturé is simply irrelevant. Were there any questiort a129(b)(2)(B)(ii) prohibits class-
skipping give-ups, it is answered by the legiskatiistory to the Code. As the floor statements
of Representative Don Edwards and Senator Denn@obBeni explain, “[A] senior class will
not be able to give-up value to a junior class dierdissent of an intervening class unless the
intervening class receives the full amount, as epddo value, of its claims or interests.” 124

Cong. Rec. 32,408 & 34,007 (1978) (remarks of Ejwvards on Sept. 28, 1978, and remarks of

% Levine’s insistence that he “[get] something for his stookéxchange for voting for the plan demonstrates that he
is receiving property under the proposed plan “on accallirtti® prior shareholder interestSee In re Armstrong
World Indus., Inc.432 F.3d 507, 515-16 (3d Cir. 2005)

* | fail to see the distinction the majority attempts to dbmtween secured creditor and unsecured creditor give-ups.
The fact that a secured creditor has a lien does not removelldiered from the property of the estatSeell
U.S.C. 8 541 (2007);In re Rock Rubber & Supply Co. of Conn., Ir#15 B.R. 37, 40 (Bankr. D. Conn. 2006)
(“[A]Jll [of] the debtor’s property must be included the bankruptcy estate ... even property ... in which a creditor
has a security interest.”) (quotingnited States v. Whiting Pools, Iné62 U.S. 198, 204 (1983). Thus, the secured
creditor is not giving up its property. Rather, jlise unsecured creditors, the secured creditor's bankruptcy
distribution is based on the Code’s distribution scheniéhile its lien rights entitle it to a higher prioritf
distribution, it is incorrect to view that as a simple netaf the collateral or its proceeds. This is particulat tin

the Chapter 11 context, where the collateral usually iserditjuidated nor returned to the secured creditor. Instead
the secured creditor receives a stream of future payments meagutes Value of its collateralSeell U.S.C.
1129(b)(2007) (providing treatment of dissenting secureditor class). Here, for example, the property being
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Sen. DeConcini on Oct. 5, 1978, respectively). thar the prohibition of class-skipping give-
ups is necessary in order to prevent squeeze-outsapreserve the negotiating power that
Congress intended to give non-consenting clasSesArmstrong World432 F.3d at 514-15.

For the aforementioned reasons, | cannot join m&ority’s opinion and must

respectfully dissent.

given to Levine is stock in the reorganized debtor; lyavehat would normally be considered the proceeds of
collateral.
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