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Circularity	 The execution 
of market 
orientation 
mechanisms has 
taken more than 
ten years. 
The application 
of purchaser–
provider split has 
proceeded step 
by step.	

Quality work 
in health care 
has advanced 
gradually. 
	

Difficulties 
to make real 
structural and 
organizational 
changes. 
	

The increasing of 
patients’ rights 
and possibilities 
to choose 
their doctor or 
hospital has, in 
practice, been 
slow. 

Stakeholder 
involvement	

Stakeholder 
participation is 
marginal.
Patients’ fees 
are 5.8 percent 
from the total 
expenditures of 
public special 
care. 	

Patient 
participation 
through 
feedback 
systems.

In theory, 
stronger 
decision-making 
power at the 
local level can 
better take into 
account patients’ 
needs. 
 	

In principle, 
the patient can 
participate in 
the planning of 
his or her own 
treatment. 

Problem  
solving 	

The marketing 
of public health 
care services has 
been difficult. 
The efficiency of 
health care has 
not been treated 
as an ambiguous 
problem. 

The definition 
of quality 
standards. 
Constant 
improvement. 
Quality 
debugging.
	

Weak national 
steering 
mechanisms call 
for innovative 
problem-solving 
capabilities at 
the local level. 
	

Traditional 
thinking still 
dominates, and 
slows down the 
development 
of patients’ 
participation. 

Exhibit 2. Wickedness of Finnish health care reforms

Wickedness	 Changes 
in service 
production 
system	

Guidelines 
for quality 
assurance	

Reducing state 
regulation	

Strengthening of 
patients’ rights
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The characteristics of the circularity principle 
are also seen in the reforms aiming at structural 
changes in the health care sector. For example, 
the aim of more effective co-operation 
between hospital districts could have been 
more successful. It seems that solutions aiming 
at better co-operation between hospital 
districts have in some cases been treated as a 
tame problem. Co-operation is not a question 
of mutual statements concerning treatments 
and other health-related issues, but very 
much a question of political interests. For 
example, the question of political interest is 
very relevant if the aim is to get the hospitals 
which use Swedish as the dominant language 
to co-operate with hospitals whose dominant 
language is Finnish. In these cases the practical 
solutions have been obvious even if they 
have been treated as tame problems. Instead, 
the political decision-making processes have 
changed practical solutions to a wicked 
problem within the party politics process. As 
a consequence of this, many of the practical 
solutions planned in the particular hospitals 
have been cancelled.

Stakeholder participation mechanisms can be 
emphasized through quality evaluations and 
patient-oriented measurements. In Finland 
there have been several reforms aiming at the 
improvement of patients’ status and autonomy 
in health care service processes. These reforms 
are connected to the discussion of general 
interest concerning customer satisfaction and 
participation in public services. As a result 
of these reforms it can be stated that these 
challenging targets have not been fully met. 
Perhaps the implementation means have been 

too traditional. The changing of health care 
acts or national public health programs have 
not been sufficient alone. Significant changes 
in patient participation also require attitudinal 
changes among patients and health care staff.

The problem-solving processes in health care 
seem to be linear in many cases. They have 
also treated health care problems as tame 
problems. For example, the generally-known 
requirement for more effective health care 
services has been treated as a tame problem. 
This has meant that efficiency has mostly been 
treated as a question of inputs and outputs. 
However, the profound analyses concerning 
health care organizations ask us to treat health 
care efficiency as an ambiguous question. This 
means that the problem-solving process has to 
recognize the contexts and situations obvious 
to health care efficiency. 

To summarize, the context of health care 
management is more multi-dimensional 
than the solutions and reforms created to 
solve the problems that management have 
acknowledged. That is why the results of  
these reforms have succeeded only partly.  
The introduction of new reforms straight 
after the previous reforms have finished has 
also confused the improvement of health care 
management. In the future, deep analysis 
concerning the context of health care problems 
is needed.

Wicked issues can be solved better with adaptive rather than 
empirical methods. The adaptive process contains discussions 
with different stakeholders, many-sided analyses of data, and 
innovative thinking.
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How, then, can the concept of wickedness help 
managers to better understand and analyze 
complex health care management issues? The 
discussion concerning wicked issues gives some 
relevant answers to the question.

Firstly, when health care management 
problems are viewed through wicked issue 
ideas, managers have more possibilities to 
identify and distinguish wicked problems 
from tame problems. This, in turn, helps 
managers to allocate resources to the problem-
solving processes that cannot be resolved via 
traditional problem-solving processes. In health 
care management, it is easy to find solutions to 
tame problems, and the solutions are accepted 
among different stakeholders. However, it is 
difficult to come to a consensus about wicked 
problems: the stakeholders may even disagree 
on what the problem is. For example, different 
stakeholders may have totally different 
opinions about “why the health care center is 
suffering from the lack of doctors.”  

Secondly, by viewing health care problems 
through the lens of wickedness, the managers 
have better possibilities to be acquainted with 
the problem at hand. Wicked problems often 
arise when organizations operate in a turbulent 
and complex environment. It is quite impossible 
to understand the problem if you do not know 
the context of the problem. For example, it is 
difficult to create a reform that aims at more 
effective health care delivery if you do not 
know how the professional structures (policy, 
decision-making process, resources, etc.) of the 
system function. 

Thirdly, the wicked issues concept can help 
managers to select the applicable problem-
solving process. Wicked issues can be solved 
better with adaptive rather than empirical 
methods. The adaptive process contains 
discussions with different stakeholders, many-
sided analyses of data, and innovative thinking. 
The process introduces and rejects solutions, 
analyzes the data again and again, and tries 
to find the solution that can be accepted 
among the different stakeholders. This, in turn, 
makes the decision-making processes and the 
implementation of health care development 
more effective.

Fourthly, because of the complexity of health 
care management, managers must have the 
means to consider possible alternatives to solve 
the problem. Wicked issues thinking can help 
in this. Thus, the managers often have to admit 
that definitive solutions to wicked problems 
cannot be found. Instead, you have to find a 
“best one.” The main idea is that the created 
solution should function (give results) even 
in a complex and conflicting environment. It 
may, for example, be difficult to implement a 
new management ideology in a health care 
organization without the support of powerful 
stakeholders (politicians, doctors, personnel, etc.).

Managers often have to admit that 
definitive solutions to wicked problems 
cannot be found. Instead, you have to 
find a “best one.”
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Protecting Client Lists from 
Departing Employees in  
New York
Steven Maffei, Law Department,  
The Peter J. Tobin College of Business, St. John’s University 

Abstract

In today’s service economy, an employer must 
guard against departing employees soliciting 
the employer’s clients after that employee 
has taken a new position elsewhere. This 
article discusses some common misconceptions 
employers have, and reviews various court 
rulings related to employers attempting  
to enjoin former employees from  
contacting clients.

Introduction

A salesman for a computer software company 
goes to work for a rival company, contacts 
his former clients, and asks them to buy their 
products from his new firm. An investment 
advisor compiles a list of his firm’s clients 
before resigning and contacts the clients when 
he’s employed at a new company. A company 
purchases a list of sales leads from a list broker, 
only to have a departing employee take a copy 
with her when she leaves to start her own 
business. In today’s business environment, 
where the average worker can be expected to 
change employees many times over his or her 
career, companies face the problem of having 
departing employers taking the company’s 
clients with them when they leave.

Theft prevention and employee monitoring 
in the workplace has become a multi-billion 

dollar business. Surveillance cameras, global 
positioning systems, computer hardware 
registration, and employee background checks 
have become common as employers try to 
protect themselves. However, many companies 
fail to protect or misunderstand the ways they 
can protect their most valued asset—the  
client list.

A departing employee who has been with a 
company for a relatively brief period of time 
can take a group of clients that an organization 
has taken years to develop. This article will 
discuss the issues that arise when an employer 
tries to prevent a former employee from 
soliciting the company’s clients.

When a company discovers that a former 
employee is contacting its clients, it can 
petition the court for a permanent injunction, 
together with a temporary restraining order 
which will prevent the former employee and 
the new company from contacting any clients 
in question pending the final disposition of 
the matter. Generally, a court will grant a 
temporary restraining order if the company can 
show that there is an immediate threat of harm 
or loss of business, or the damage of allowing 
the activity to continue would be irreparable, 
that there is a likelihood the company will 
succeed on the merits, or that there is enough 
of a controversy that a trial would be necessary 
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in order to ascertain the facts. (1) Depending 
on the circumstances, the company may also 
ask for money damages for the lost profits. 
There are several claims a company will usually 
raise when arguing that its client list should  
be protected.

Trade Secret

A company may claim that its customer list is a 
trade secret:

• �If a client list is determined to be a trade 
secret, the company can prohibit the former 
employee from soliciting the clients. 

• �A party may also be entitled to damages of 
lost profits that resulted from the solicitation. (2) 

• �“A trade secret is any formula, pattern, 
device, or compilation of information which 
is used in one’s business and which gives 
the owner an opportunity to obtain an 
advantage over competitors who do not 
know or use it.” (3) 

• �The court considers six factors to determine if 
a trade secret exists: 

1) �how well is the subject information known 
outside the business; 

2) �the extent to which the information is 
known by a business’s employees and others 
involved in the business; 

3) �what measures are taken to guard the 
information, 

4) �what is the value of the information to the 
business and its competition, 

5) �how much effort and money is expended 
by a business in developing the information, 
and 

6) �how easily the information could be properly 
acquired or duplicated by others. (4) 

Customer lists alone are generally not 
considered confidential information. (5) A list 
must be unique to a specific company, thus 
giving it a competitive advantage. If customer 
lists can be ascertained by means other than 
the efforts of the company, then there is no 
trade secret protection. The employer must 
prove that the list was obtained through 
expenditure of substantial time, effort or 
money, and that the information accumulated 
was not readily available to the general public. 
(6) Client and price information that is widely 
disseminated in an industry is not a trade 
secret. (7)  

In Webcraft Technologies v. McCaw (8), 
the plaintiff manufactured custom printed 
materials. It used a procedure which was 
relatively new in the industry. After working 
for Webcraft for less than three years, the 
defendant left to work for a rival company. 
The defendant began to contact her former 
clients and Webcraft commenced a court 
action. The court addressed the issue of 
whether Webcraft’s customer list was a trade 
secret. The court ruled that the plaintiff’s list 
of prospective customers was not considered 
a trade secret since the names of prospective 
companies were readily available by other 
means outside of Webcraft. The court 
did rule that the list of Webcraft’s current 
customers was a trade secret because of 
the efforts required to develop a customer. 
Plaintiff was required to spend a great deal 
of time educating the prospect as to the new 
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manufacturing process. Plaintiff also had to 
become familiar with the customer’s needs and 
operations in order to customize a program 
for the customer. The court reasoned that this 
additional work required by the plaintiff to 
develop its client base made the list unique to 
this employer and deserved protection from 
the defendant

The uniqueness of a list must be examined on 
a case-by-case basis. The identity of plaintiff’s 
customers, which are readily ascertainable 
through hospital, pharmacy and surgical 
supply directories, are not trade secrets. (9) 
Lists that are compiled through the actions 
of the company, such as direct solicitation of 
prospects, can be considered trade secrets. 
Lists that detail the fuel oil capacity of their 
customers’ tanks, and the amount those 
customers were willing to pay, (which could 
only be found through direct solicitation), help 
a company to establish prices. Such lists can be 
considered trade secrets. (10) A customer list of 
a coffee servicing business, which could only 
be compiled by personal solicitation that listed 
potential customers who used the machines for 
employee break rooms, were held to be trade 
secrets. (11) However, a list purchased from a 
commercial list broker is not a trade secret. (12) 
A limousine service business’s customers were 
easily identified and therefore not protected 
trade secrets. (13) 

When determining whether to grant trade 
secret protection, courts will also consider 
how a company treats its client list. Can all 
employees access the names and contact 
information? Does everyone have access to all 

physical files or are they locked in cabinets? 
How freely are employees allowed to contact 
clients? The more accessible the client list, the 
less likely the company considers the list a  
trade secret.

Therefore, the employer must evaluate its client 
list as to how it was compiled, its contents, 
and the company’s treatment of  the list to 
determine if it is entitled to trade  
secret protection.

Breach of employee/ fiduciary duty

Employee misconduct while in the employ of 
the company may also preclude a departing 
employee from contacting a company’s 
clients. During the course of employment, the 
employee is the agent of the employer. As an 
agent, an employee owes an employer a duty 
of honest and fair dealing. (14) An employee 
may not breach his or her fiduciary duty to the 
employer and must exercise the utmost good 
faith and loyalty in pursuing these duties. (15) 
If an employer can prove that an employee 
breached one of these duties when obtaining  
a client list or soliciting clients, then the 
company can enjoin the employee from  
using this information. 

An employee may not perform any acts which 
are contrary to the employer’s best interests 
such as taking client lists for his own use while 
still employed. Information obtained only 
through the trust of the employer may not be 
used to further the employee’s own ends. (16) 
Many employees who contemplate a move may 
begin to inform clients of the impending move 
while still employed and ask the customers to 
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leave with the employee.

In Fortune Personnel Agency, Inc. v. Livingston, 
(17), the plaintiff was a personnel agency 
and the defendants were employees of the 
company and a corporation formed by the 
employees while still employed by the plaintiff. 
Plaintiff compiled a list of individuals searching 
for jobs and their personal information. The 
departing employee took this list and began 
to contact the individuals through the new 
corporation. There was no evidence that the 
employee had stolen or copied the list, but the 
court enjoined the defendants from using such 
information because their only access to this 
confidential information was as a result of the 
employment with the plaintiff. The employee 
had a duty not to use the information in any 
way for personal gain, and therefore could not 
contact the clients. 

The problem with this claim is an issue of proof. 
An employer must affirmatively show that the 
employee engaged in some misconduct while 
employed. However, the employer usually does 
not become aware of the problem until after 
the employee is gone and begins to contact 
clients. The employer must then find someone 
to come forward and testify to the employee’s 
conduct, or present some physical evidence 
showing the misconduct. Customers may not 
be willing to testify, and the employer may be 
reluctant to get them involved. 

Employees who physically take company 
property, such as a Rolodex of customer names, 
can be prevented from using them even if the 
departing employee could have remembered 
the names without the list. (18) Companies 
should have a practice, in writing, that 
departing employees turn over all computers, 
files, lists and any other material compiled 
while employed. 

Restrictive covenants

Employers may try to protect existing clients 
and their businesses by having employees 
sign an agreement that the employee will 
not contact company clients for a period of 
time after they leave the company, or that the 
employee will not work in an industry for a 
certain period of time, within a certain time, 
and within a certain geographic area. These 
agreements are usually referred to as covenants 
not to compete, or non-compete agreements.

A standard employer/employee contract 
does not imply that a former employee is 
prohibited from contacting clients of the firm. 
(19) Therefore, an employer must have an 
express written agreement with an employee 
that an employee will not solicit clients of the 
company for a specific period of time after 
leaving the company. The best time to have an 
employee sign this agreement is at the time 
he or she is hired. New employees usually sign 
many documents at the time of hire and are 
amenable to signing agreements because they 
are anxious to begin employment and are 
not thinking about their careers after leaving 
the company they are about to join. Current 
employees, however, may be reluctant to sign 

A company may claim that its customer list is a trade secret…
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a non-compete agreement. They are under no 
obligation to sign. If the employer fires them 
for refusing to sign, the fired employee may 
be now motivated to engage in the conduct 
that the employer wants to prevent. Asking 
an existing employee to sign a non-compete 
agreement may also raise employee suspicions 
that something has now changed in the course 
of his or her employment, now that a non-
compete agreement is required. 

Even if the agreement is breached, an employer 
is not afforded automatic protection under 
the law. The validity of these agreements 
is subject to judicial review, and the courts 
have invalidated many of them. Courts are 
concerned with balancing two important 
conflicting policy considerations which 
non-compete agreements bring into play. 
(20) Courts are reluctant to enforce these 
covenants, which restrict a person’s right 
to earn a living. (21) However, courts also 
understand that an employer has a right to 
protect the business he has developed. (22) 

Courts attempt to balance each of the above 
on a case-by-case basis. The restrictions on 
the employee may only go so far as to protect 
an employer’s interests. They cannot impose 
an unreasonable burden on the employee, 
the time and geographic restrictions must be 
reasonable in scope, and the public may not 
be harmed. (23) Employers most likely cannot 
forbid an employee from never working 
in a particular industry or never servicing 
clients of a company. Courts tend to construe 
agreements against employers, and view them 
in the best light for employees, since employers 

are the ones drafting these agreements  
and the employee rarely has any bargaining 
power at the time it is presented for the  
employee’s signature. 

A non-compete agreement may bar a former 
employee from soliciting a former employers’ 
clients if it can be proven that the customer 
list is a trade secret, contains confidential 
information, or that the employee’s services 
were unique or unusual. (24) When trade 
secrets are involved, agreements will be 
upheld; however, one questions whether the 
restriction was a function of the agreement or 
whether the restriction was upheld because the 
material was determined to be a trade secret. 

Employers attempting to enforce agreements 
will usually also claim they are entitled to 
trade secret protection in addition to the 
right to enforce the agreement. A court may 
simply rule that the information is a trade 
secret, thus rendering the issue of enforcing 
the agreement moot. The question of the 
validity of the agreement arises when the list 
sought to be protected is not a trade secret 
but the employee has signed a non-compete 
agreement. Courts have refused to grant an 
injunction to prevent former employees from 
soliciting customer lists when no trade secret 
protection was attached and the names  
of the customers are attainable through  
other sources. (25) 

The Court of Appeals addressed the issue in 
Reed, Roberts Associates, Inc. v. Strauman (26). 
Reed Roberts provided consulting services 
to companies with respect to pension plans, 

Companies should have a practice, in writing, that departing 
employees turn over all computers, files, lists and any other 
material compiled while employed.
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workers compensation, and advising employers 
with respect to their obligations under state 
unemployment laws. The defendant,  
Mr. Strauman, signed an agreement which 
stated, among other things, that he would not 
solicit any customer of the plaintiff for three 
years. The defendant then formed a company 
that competes directly with the plaintiff,  
and the plaintiff asked the court to enforce  
the agreement. 

The plaintiff did not dispute that no trade 
secrets were involved. Plaintiff did not prove 
that defendant engaged in any wrongful 
conduct to procure the list. The court therefore 
reasoned that the defendant should have 
the right to realize his earning potential since 
there was no breach of the employer/employee 
relationship and there were no trade secrets to 
protect. Therefore, the agreement was ruled to 
be invalid.

The Court of Appeals then went on to modify 
its standard in BDO Seidman v. Hirshberg. 
(27) In this case, a manager from BDO, as a 
condition to his promotion to manager, signed 
a post-employment agreement that he would 
not service any clients of BDO’s Buffalo office 
for 18 months after leaving their employment 
or he would have to pay one-and-a-half the 
fees collected to BDO as a penalty. The court 
did not invalidate the entire agreement, but 
instead recognized that an employer has a 
legitimate interest in protecting its goodwill, 
and upheld the clause to the extent that it 
protected the relationships that the employee 
developed during his employment at BDO. The 
agreement did not apply to those clients whom 

the manager serviced at BDO but had a prior 
relationship with before to joining BDO. The 
court appears to have modified its earlier ruling 
so that an employer now has a greater ability 
to protect its non-trade secret property.

When drafting an agreement, an employer 
should try to choose the shortest term it thinks 
necessary for a substitute employee to establish 
a relationship with the company’s current 
client. A “departing employee” and his new 
employer may honor this period simply because 
it would be more cost effective to do so rather 
than oppose a petition for an injunction. It 
would not be worth the legal fees to defend 
an action concerning an agreement, when that 
agreement would expire or be close to expiring 
by the time a final judicial decision is handed 
down. Instead, a new employer may have  
the “departing employee” use the time to  
develop new clients, and perhaps contact  
his former clients once the time period of  
the agreement expires.

Customer lists are not automatically protected 
against departing employees. The list must be 
somewhat unique to the employer for it to be 
granted trade secret protection. You may not 
be able to prove to a judicial body that your 
former employees engaged in misconduct or 
bad acts. In addition, a court may not honor 
a written agreement between you and your 
former employee. Therefore, a company must 
be diligent in protecting its relationships with 
its customers at all times, to avoid the risk 
of having them taken away by a departing 
employee.
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