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QUESTIONS PRESENTED
1) Whether the equitable powers of the federal candiside the power to order the remedy of

substantive consolidation of debtor estates urideBankruptcy Code.

2) Whether the power to sell assets free and cleeat@fests under 8§ 363(f) of the Bankruptcy

Code permits a sale free and clear of succesdmlitireclaims.
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OPINIONS BELOW
The opinion of the United States Court of Appdaighe Thirteenth Circuit is reported at
___F.3d __ (13th Cir. 2005). The opinion of thated States District Court for the District of
Kelly is unreported.
STATUTES INVOLVED
This case involves 11 U.S.C. § 363 of the Bankrytode. These are reprinted at

Appendix A,_infrg pp. viii to xi. Other supporting statutes cit@ reprinted in Appendix B,

infra, pp. Xii to xix.
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STATEMENT OF THE CASE

OPERATIVE FACTS

Acme Chemical Industrial Products, Inc. (herei@aftACME”) and its subsidiaries,
Trona Ash Products Company, Inc. (hereinafter “TAPLCand Chemical America Product
Company, Inc. (hereinafter “CAPCQ?”) filed voluntabankruptcy petitions under Chapter 11 of
the Bankruptcy Code (hereinafter “Code”) in thetbes of Kelly on August 20, 2004.

At the time of the filing, ACME, in conjunction Wi its subsidiaries, was a world-wide
leader in production and distribution of soda astl ealcium chloride. Soda ash, produced by
TAPCO, is compound widely used in the chemical stdu The calcium chloride produced by
CAPCO is primary used as a road stabilizer andcohgriagent. ACME exclusively marketed
and distributed the products while the subsidiapesduced and processed the chemicals.
ACME was the sole purchaser of each subsidiandslyet at prices set by the respective CEOs;
however, these prices did not always reflect mavk&ie. In addition to being the sole customer
of each subsidiary, ACME managed the day-to-dayadjmss of each company, which included
processing, sales, marketing, and finance. Theetlmorporations shared a centralized cash
management system overseen by ACME. TAPCO and CARBGared the same board of
directors and corporate officers. Several of thadfieers also sat on ACME’s board of directors.
The senior managers of the subsidiaries were amgboyees of ACME. Both subsidiaries paid
ACME fees relating to its administration of the ogtéons, but this amount did not always
accurately reflect the value of those services.

Sales of calcium chloride have risen over the pastral years due to increased global
consumption. This increase has not outpaced ACMEE'ses, however, as the price of soda ash

has fallen sharply over the past three years doediaced demand. The drop in demand for soda
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ash, combined with continually rising energy cosisjd to ACME’s financial distress.
Furthermore, Jean Tien (hereinafter “Respondentd ather female employees filed a class
action suit against CAPCO alleging employment disicration based on gender. Because of its
troubles, ACME defaulted on its primary credit agrent with Giantbank, N.A., resulting in
cross-default of its other credit agreements. ACBMErently owes over $700 million to its
creditors. ACME negotiated with several lendersaim effort to facilitate an out-of-court
reorganization. After extensive negotiations, ACMEAPCO, and CAPCO determined that
Chapter 11 bankruptcy would provide the best veriae accomplishing its goal of
reorganization.

ACME continued to sustain losses after filing bamtcy and concluded a sale of the
entities would be the best course of action. AC8/&jgressive marketing campaign for its sale
garnered its highest bid from Sousa Industries, (lnereinafter “SOUSA”) for a figure slightly
above the market price of the assets. SOUSA donéi its bid upon the sale of the three
companies as a going concern and insulation fradoilily from the class action suit against
CAPCO.

. PROCEDURAL NATURE OF THE CASE

To better facilitate sale of the assets to SOUSAME moved to substantively
consolidate its bankruptcy estate with the bankwym@states of its debtor subsidiaries and for
court authorization to sell its assets free andraté all liens, claims, and encumbrances under 11
U.S.C. 8§ 363(f). Respondent and other membersotlass objected and moved to withdraw
reference of the bankruptcy estates of ACME, TAP@a CAPCO from the bankruptcy court.
This motion was granted and the case was withdtawhe United States District Court for the

District of Kelly pursuant to 28 U.S.C. § 157(difter the District Court heard testimony and
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oral arguments, it granted ACME’s motion to condale and sell its assets free and clear. Upon
appeal to the United States Court of Appeals ferThirteenth Circuit, the orders of the District
Court were reversed and remanded. This appealisl!
STANDARD OF REVIEW
Federal appellate courts should only overturnveetocourt’s findings of fact if they are

clearly erroneous. Sddirschfeld v. Spanak404 F.3d 16, 19 (2d Cir. 1997). Conclusions of

law are reviewedle novo. SeeKeach v. U.S. Trust Cp419 F.3d 626, 634 (7th Cir. 2005). The

Eleventh Circuit Court of Appeals held that “abusfediscretion” is the proper standard of
review for orders of substantive consolidation, case the power to grant substantive

consolidation is equitable and discretionary. Be&ler v. Fed. Deposit Ins. Corpl F.3d 1102,

1105 (11th Cir. 1994); sealsoln re Permian Producers Drilling, In@63 B.R. 510, 514-515

(Bankr. W.D. Texas 2000).
SUMMARY OF THE ARGUMENTS

SUBSTANTIVE CONSOLIDATION IS APPROPRIATE AND AVAILA BLE TO
FEDERAL COURTS

The United States District Court for the Distri¢tKelly granted Petitioner's motion to
substantively consolidate the bankruptcy estatesGWE, CAPCO, and TAPCO. This decision
relied on the fact that the Debtors essentiallyrafeel as one unit and disentangling their affairs
would be prohibitively expensive. Upon review, tbeited States Court of Appeals for the

Thirteenth Circuit reversed, holding that this G@umdecision in_Grupo Mexicano S.A. V.

Alliance Bond Fund, In¢527 U.S. 308 (1999), precluded the use of subgtoonsolidation as

an equitable remedy because it did not exist atitie of the Judiciary Act of 1789.
The Court of Appeals incorrectly held that substentonsolidation is not an available

remedy and never reached the question of whetigepérmissible in this case.
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The facts of this case weigh heavily in favor obstantive consolidation. Courts have
used substantive consolidation when the affaiiatef-related corporations are so entangled that
the time and expense necessary to sort them sotssbstantial as to threaten the recovery of all
creditors. ACME, CAPCO, and TAPCO's inter-corperassociations were so complex that the
cost of untangling them would be “prohibitively exysive.”

ACME and its subsidiaries operated as one entitiycaeditors reasonably relied upon
the appearance of a single entity in extendingittedhe Debtors. This reasonable reliance
justifies consolidation so that all similarly sited creditors are treated equally. No trade
creditor opposed consolidation. Respondent aner allhss members, involuntary creditors who
did not rely upon the separateness of the Deldoesthe only creditors who opposed substantive
consolidation.

Substantive consolidation also accomplishes thésgdaquity and the Bankruptcy Code
because it avoids harm to creditors, maximizese¢hevery for the estates, maintains the jobs of
the Debtors’ employees, and continues productich@Debtors’ important products.

The Court of Appeals erroneously construed thisrCodecision in_Grupo Mexicanin

reaching its decision that substantive consolidaigonot available as a remedy in federal courts.

Grupo Mexicanacannot be read as to eliminate all equitable réesedbot in existence in 1789,

but rather that equitable remedies in actionsvatdee limited. Because bankruptcy is inherently
equitable, bankruptcy courts are not similarly ¢aised.

Furthermore,_Grupo Mexicandid not explicitly deny the use of equitable remeed

judicially created prior to this Court’s decisioigubstantive consolidation is a well recognized

doctrine that has been widely applied in the Cooft#\ppeal since this Court’s decision in
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Sampsell v. Imperial Paper & Color Car@13 U.S. 215 (1941). Grupo Mexicadoes not

expressly deny this remedy to the federal courts.

Irregardless of Grupo Mexicana statutory basis for substantive consolidatixiste in

the general equity powers bestowed upon the batdgrgourt by 11 U.S.C. 8§ 105(a). Congress
expressly authorized expansion of equitable rensettiethe context of bankruptcy. Section
105(a) allows substantive consolidation pursuardtli®é).S.C. § 1123(a)(5)(C).

Public policy dictates that federal courts be engldwvith equitable powers not in
existence in 1789 since the modern corporate sireics significantly more complex and varied
than in 1789. Limiting equitable remedies to thasailable in 1789 would render the courts
ineffective in the corporate context of today.

Il. SALE OF ACME'S ASSETS FREE AND CLEAR OF RESPONDENT’'S CLAIMS
IS PERMITTED UNDER 11 U.S.C. § 363

Section 363(f)(5) of the Code permits the salthefdebtor’s assets “free and clear of any
interest in such property” if “such entity could bempelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.”

To maximize the proceeds of the sale of its as#&@$E needs to sell them free and
clear of Respondent’s employment discriminationnata Otherwise, the sale price will have to
be substantially discounted for the estimated amotinlamages. Such a price reduction will
reduce the recovery of all the other similarly aied unsecured creditors.

Respondent’s employment discrimination claims argefests in property” under §
363(f). The claims stem from Respondent’s emplaypesition, which exists because CAPCO
had assets that needed to be managed and opé¢hatedore, the claims arise from the property

to be sold and are “interests in property.”
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Respondent can be compelled to accept monetargfegdion of her claims. It is
presumed that she and the class seek monetary neatma under Title VII of the Civil Rights
Act of 1964, 42 U.S.C. § 2003e et seq., and theaERay Act of 1963, 29 U.S.C. § 206(d).
Since most Title VII cases award equitable restituand the Equal Pay Act only provides for
the illegally denied pay differential, Respondentd aher class can be compelled to accept
monetary satisfaction.

Furthermore, the doctrine of successor liabilitgsimot prevent ACME from selling its
consolidated assets free and clear of Respondefdims. Generally, the liabilities of a
transferor do not pass to the transferee uponferan$ assets. There are only five enumerated
exceptions to this general rule. Even though ssmreliability could attach to the sale of
ACME’s consolidated assets, 8 363(f)(5) of the Cpdemits a sale which absolves purchasers
of successor liability. Therefore, successor ligbiloes not prevent ACME from selling its
assets free and clear.

The goal of bankruptcy is to treat similarly siteghtcreditors equally. If Respondent’s
claims remain attached, then ACME must reduceaits grice to SOUSA. If a monetary award
is given in their employment discrimination suiedpondent and the other class plaintiffs will be
able to potentially recover in full against SOUS#ile other general unsecured creditors will
take a much smaller pro rata share. Alternativiélhe sale price to SOUSA remains the same,
but a portion is set aside in escrow to pay Respotsl claims, the same result occurs:
Respondent recovers in full while other similaritpated creditors recover reduced shares. The
bankruptcy scheme does not permit full recoverydioe unsecured creditor while the rest take

reduced amounts for their claims. Therefore, thly avay to ensure the equal treatment of all
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creditors it to permit ACME to sell its assets fr@ed clear and give all unsecured creditors,

including Respondent, rights to the proceeds oftie.

ARGUMENT
SUBSTANTIVE CONSOLIDATION OF THE DEBTORS’ ESTATES

COURTS HAVE ADOPTED SEVERAL DIFFERENT STANDARDS TO
DETERMINE WHEN SUBSTANTIVE CONSOLIDATION IS APPROPR IATE

The majority of courts agree that substantive claaton is an available equitable

remedy, although they have not reached a consemshew to apply the doctrine. SBeuce H.

White & William L. Medford, Substantive Consolidati Redux: Owens Cornin@24 Am.
Bankr. Inst. J., Nov. 2005, 30. One court evertedtdhat “as to substantive consolidation,

precedents are of little value.” In re Crown Ma&Welding Inc, 100 B.R. 25, 27-28 (Bankr.

D. Mont. 1989). Since credit arrangements exigshany forms, the courts must tailor this type
of remedy on a case-by-case basis to further thmate goal of bankruptcy: the equitable

treatment of creditors. Alexander v. Comp{ém re Bonham)229 F.3d 750, 764-765 (9th Cir.

2000).

The lack of doctrinal uniformity presents a chafjerio a court trying to determine if the
particular circumstances of a case warrant coratidid of debtor estates. As substantive
consolidation has evolved, three prevailing testeehemerged from the federal appellate courts:

a “factor based” approach, Fish v. Eakt4 F.2d 177 (10th Cir. 1940), the Augie/Restigst,

Union Sav. Bank v. Augie/Restivo Baking Co., #8860 F.2d 515 (2d Cir. 1988), and the Auto-

Train test, Drabkin v. Midland-Ross Corfin re Auto-Train Corp, 810 F.2d 270 (D.C. Cir.

1987).
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The United States Court of Appeals for the Tenttt@i first developed an analytical test
for substantive consolidation when it considereddégferent factors in determining whether to
disregard the corporate entities of a parent catpmr and its subsidiary in Fish v. Eai4
F.2d at 191. Some of the factors included the mgaaed the subsidiary sharing common
directors and officers, the parent corporation p@yll the salary and expenses of the subsidiary,
and the subsidiary conducting virtually all of isisiness with the parent corporation. Id.
Subsequent courts have used these factors inetyafiforms, some creating additional factors

to consider, others omitting factors. Jesstgroup Properties v. Southern Motel As835 F.2d

245, 250 (11th Cir. 1991) (analyzing, in additianthe_Fishfactors, four additional factors: 1)
whether the estates are commonly owned, 2) whdtieerestates had common officers, 3)
whether the entities had written agreements abartagement and operation of the business
assets and whether funds flowed between the twb4pawhether the two entities operated out of
the same central office and whether any employesfongned tasks for both companies);

Pension Benefit Guar. Corp. v. Ouimet Corfill F.2d 1085, 1093 (1st Cir. 1983) (considering

five factors);_Holywell Corp. v. Bank of New York9 B.R. 340, 347 (S.D. Fla. 1986) (adopting

a seven factor approach, but noting “not all of shhimust be found to support consolidation”);

In re Donut Queen, Ltd41 B.R. 706, 709 (Bankr. E.D.N.Y. 1984) (using set&ctors);_In re

Vecco Constr. Indus.4 B.R. 407, 410 (Bankr. E.D. Va. 1980) (considgrseven factors).

Courts have used the various factors “[a]s an ai(btit not as a substitute for) making th[e]
determination of the balance of equities for andirg substantive consolidation,” since they
provide a guide for objectively analyzing the ingdatedness of the entities. Holyweib B.R at

347.
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The approach adopted by Fiahd its progeny has received criticism because tisenot
a clear standard as to how the factors should pkeadpand whether the presence of each factor
should be considered equally or certain factorsycgreater weight than others. S8abin

Willett, The Doctrine of Robin Hood: A Note on Stdnstive Consolidationd DePaul Bus. &

Com. L.J. 87, 102 (Fall 2005).
These criticisms resulted in a line of Second Girthat eventually evolved into a two-

pronged analysis in_Union Sav. Bank v. Augie/RestBaking Co., Ltd.(In re Augie/Restivo

Baking Co.) 860 F.2d 515 (2d Cir. 1988). SeksoTalcott v. Wharton517 F.2d 997 (2d Cir.

1975); Flora Mir Candy Corp. v. R.S. Dickson & G re Flora Mir Candy Corp. %432 F.2d

1060 (2d Cir. 1970); Chem. Bank New York Trust @oKhee| 369 F.2d 845, 847 (2d Cir.

1966); Soviero v. Franklin Nat'l Bank of Long Isth828 F.2d 446 (2d Cir. 1964).

The Second Circuit determined that “[the previousBed] considerations are merely
variants on two critical factors: (i) whether dteds dealt with the entities as a single economic
unit and ‘did not rely on their separate identityeixtending credit’; or (ii) whether the affairs of

the debtors are so entangled that consolidationbsitefit all creditors.” _In re Augie/Restiyo

860 F.3d at 518 (internal citation omitted).
The Court of Appeals for the D.C. Circuit adoptediféerent approach when it addressed
what should be considered when deciding if substamonsolidation is appropriate in Drabkin

v. Midland-Ross Corp. (In re Auto-Train Corp810 F.2d 270 (D.C. Cir. 1987). The court

developed a liberal balancing test that comparesbtmefits of consolidation with the harm it
may bring to objecting parties, stating that “[t{jheoponent must show not only a substantial
identity between the entities to be consolidated,abso that consolidation is necessary to avoid

some harm or to realize some benefit.” Id.
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The Third Circuit Court of Appeals recently condedttan extensive examination of the
history of substantive consolidation and the vasitests applied when reviewing an order for

consolidation in_In re Owens Corningl9 F.3d 195 (3d Cir. 2005). The court expressed a

preference for Augie/Restivapproach and held that a proponent of substactwsolidation
must prove “(i) prepetition they disregarded sefgar@ss so significantly their creditors relied on
the breakdown of entity borders and treated theroreslegal entitypr (ii) postpetition their
assets and liabilities are so scrambled that sepgrhem is prohibitive and hurts all creditors.”
Id. at 211. However, the court noted that issues ulifstantive consolidation should be
considered within the context of the principles ttenedy is meant to advance, such as
prohibiting offensive consolidation to disadvantagegroup of creditors, respecting entity
separateness, determining whether the harms terbedied were caused by the debtors, and
refusing consolidation when it would merely beneditiministration. _Id.at 211. One
commentator has noted that this test, while someWdi@wing Augie/Restivp has created a
more stringent standard for substantive consobdat\White & Medford, suprat 47.

Thus, even though courts have adopted various atdsdor substantive consolidation,
the remedy has maintained its equitable origingshto end thatall creditors of consolidated
debtors are treated equally.

I. THE DISTRICT COURT PROPERLY CONCLUDED THAT CONSOLID ATION

OF ACME AND ITS SUBSIDIARIES IS APPROPRIATE

It is unclear what test, if any, the District Cousied in granting ACME’s motion to
consolidate because the Court of Appeals nevehegbihe question of whether consolidation

was appropriate. Tien v. Acme Chem. Indus. Pragunt, F.3d ___,  (13th Cir. 2005).

ACME and its subsidiaries flagrantly disregardepooate boundaries to such a degree that it is

10
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the poster-child for substantive consolidation #relharms it is designed to address. Petitioner
asserts that the findings of fact by the Distriou@ overwhelmingly reinforce that it properly
concluded the Debtor estates of ACME and its sudrsés should be consolidated.

A. ACME and Its Subsidiaries Operated as a Single ity

The interrelatedness of ACME and it subsidiariedesr and unmistakable. The
Debtors operated as a single economic unit so rea¢hat, as Judge Schmid noted in dissent,
“[t]o the rest of the world, ACME and its two suthsiries operated as a single global producer of
soda ash and calcium chloride.” Tjen F.3d at __, *22 (J. Schmid, dissenting). WIiburts
and the Code generally respect the separatenesditiés, the degree to which the Debtors
operated as a single entity precisely present&timapelling circumstances” which trigger the

need for equitable remedies, including substartoresolidation. _Seln re Owens Corning19

F.3d at 211.

The business practices of ACME and its subsidiariade it difficult to determine where
one company ended and another began. ACME watheustomer of each subsidiary, often
purchasing their products at below market valueeyTmanaged the day-to-day operations of
both subsidiaries, services for which they werel fpait for which the payment did not reflect the
true value of the services provided. ACME also apst a central cash management system used
to pay the salaries and expenses of CAPCO and TARG®employed the senior managers of
both subsidiaries. The boards of directors ottlinee corporations significantly overlapped, as
the members of CAPCO'’s and TAPCO's boards wereticknand some of those directors also
served on ACME’s board.

B. The Debtors’ Creditors Relied on the Unity of tle Entities

11
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The interrelated operations of the Debtors areonbt significant because they acted as a
single entity, but also because “the numerous tcaglditors of ACME, TAPCO, and CAPCO
did not rely upon the independence of the compamie=n extending credit, but rather treated

the companies as a single unit.” Tien F.3d at __, *8. Sessoln re Owens Corning19 F.3d

at 211; In re Augie/Restiv@860 F.3d at 518. Consolidating the Debtors’testaomports with

the expectation of the lenders who treated thearatfpns as one entity, and “fulfilling those

expectations is...important to the efficiency of ¢tedarkets.” _In re Augie/Restiv&60 F.3d at

519. Although the pro rata distribution to ACMEBd CAPCO'’s creditors would be decreased
after consolidation, not a single trade creditoAGME or CAPCO objected to consolidation,
indicating their acknowledgement that substantmesolidation is in their best interests.

In fact, the only creditors opposing consolidatéwa the statutory claimants represented
by Respondent, who as involuntary creditors cooldhave relied on the separateness of the

Debtors. The court in In re Owens Corningplied that tort and statutory claimants, suclhas

class plaintiffs here, should not be considerednndetermining whether or not to consolidate.
Seed19 F.3d at 212, n.21. Respondent should nobleeta defeat consolidation solely on the
basis of her class’ impairment when doing so waatdilt in significant injury to the trade
creditors that relied on ACME and its subsidiaaene “indistinguishable entity.” Id.

C. Equitable Considerations Mandate Consolidation bthe Estates

Consolidation of the Debtors’ estates also accahpb the goals of equity and the Code
because it avoids harm to creditors and maximizesdcovery for the estates. 3eee Auto-
Train Corp, 810 F.2d at 276. The District Court found th&haut consolidation of the estates,
a hypothetical distribution would result in TAPC@'editors receiving approximately seven

cents on the dollar while ACME’s and CAPCO's credstwould receive between fifty and

12
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seventy-five cents on the dolldrien,  F.3d at __, *22J. Scmid, dissenting). The resulting
inequitable treatment of similarly situated credstts inapposite to the goals of the Code and
“[tJo subject these trade creditors to such a sutiatkibution when they believed they were
dealing with ACME would be unconscionable.” (d. Scmid, dissenting). Although the
creditors of ACME and CAPCO will receive reduced pata shares if the estates are
consolidated, “equity is not helpless to reachughoapproximation of justice to some rather

than deny it to all.”_Chem. Bank of New Yor869 F.2d at 847. Consolidation, therefore,

results in justice to all the trade creditors sitieey are all similarly situated and all reliedtbe
unity of the Debtor corporations.
Even though consolidation is not appropriate met@hkeduce the administrative costs of

the estates, _ In re Owens Corn#ikp F.3d at 211, the expansive entanglement dDéieors’

affairs mandates consolidation in this case. Tis¢ribt Court found not only that untangling the
multitude of inter-corporate transactions would'pehibitively expensive” to administration of
the case, but also that “[i]t would be virtuallypossible to apportion the sale proceeds between
the companies in any principled manner.” Tien F.3d at __, *8. The Debtors paid salaries and
expenses using a central cash management systeataspby ACME that and routinely

engaged in complex inter-company loans and guagartkait were poorly documented.
Entanglement such as this has been recognizethatoa strongly favoring consolidation. Ske

re Augie/Restivp860 F.3d at 518-19. Reducing administrativestistough consolidation is a

benefit that will flow equally tall creditors, resulting in a higher pro rata distribatfor each.
Furthermore, balancing of the equities in thiseaasist go beyond considering the
Debtors and the creditors. The employees of ACMiEits subsidiaries also have a vested

interest in the consolidation of the estates. S®U&s indicated that upon purchase of the

13
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assets as a unit, it will maintain operation of Brebtors’ facilities, allowing the majority of the
employees to retain their jobs, accomplishing drth@ major goals of Chapter 11
reorganization._Seld.R. Rep. 95-595 at 220 (“the purpose of a businesrganization case...
is to restructure a business’s finances so thmait continue to operate [and] provide its
employees with jobs”). Additionally, the propossale to SOUSA ensures that TAPCO and
CAPCO will continue to generate their respectivedpicts which are important to American

industry and the public at large, a goal intendgthle Code._Seln re The Landingl56 B.R.

246, 249 (Bankr. E.D. Mo. 1993) (noting Chaptemptdceedings are intended “to allow a
debtor...to continue to offer its goods and servares otherwise provide a benefit to the
community”). Soda ash, of which TAPCO is one ofyosik producers in the United States, is an
important chemical compound not only used to mastufe glass, soaps and a variety of other
widely used products, but also plays a role in emmental and public protection by removing
sulfur from smokestack emissions and facilitatiregev treatment and oil refining. The calcium
chloride produced by CAPCO helps stabilize Americzadways and keeps them free by
melting snow and ice. The importance of both potsiucombined with maintaining the
workforce of the corporations, should be considéndtie equitable determination of
consolidation.

The equitable considerations and principles tadwanced through substantive
consolidation are clearly present in the cadrjudice and therefore the District Court’s order
granting consolidation was proper.

. SUBSTANTIVE CONSOLIDATION OF THE DEBTOR ESTATE S IS AN
EQUITABLE REMEDY AVAILABLE TO THE FEDERAL COURTS

A. Grupo Mexicano Only Limits Equitable Remedies in Actions Solely alLaw

14
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In holding that substantive consolidation is notaamilable equitable remedy, the Court

of Appeals heavily relied on this Court’s decisionGrupo Mexicano S.A. v. Alliance Bond

Fund, Inc, 527 U.S. 308 (1999). The court reasoned thdmn the absence of 18th Century

English law precedent for an order of the substartonsolidation of distinct bankruptcy estates,
such an equitable remedy is simply not availabl&ién, _ F.3d at ____ *15. This reasoning,

while seemingly sound, ignores a vital procedumahpof Grupo Mexicanavhich distinguishes

it from the case at bar.

This Court held in_Grupo Mexicanthat a district court did not have the equitable

jurisdiction and power to issue a preliminary irgtian prohibiting the defendant from

transferring assets in which no lien or equitahteriest existed. Sd&rupo Mexicanp527 U.S.

at 339-40. The holding rested on the fact thatRbderal Judiciary Act of 1789 only granted
jurisdiction to “suits...in equity” and that this jadiction “is an authority to administer in equity
suits the principles of the system of judicial relles which had been devised and was being
administered by the English Court of Chancery a time of the separation of the two

countries.” _Id.at 318 (quoting Atlas Life Ins. Co. v. W.l. Southglnc, 306 U.S. 563, 568

(1939)).

After a lengthy discussion, this Court determinteat because there was no remedy in the
Court of Chancery that resembled a preliminarynnofion where no lien or equitable interest in
the property is claimed, the district court lackled equitable power to grant such an injunction.
Id. at 339-40. However, the decision must not be readonfine the equitable remedies
available in federal court in all cases, but ratloely in cases where plaintiff has not raised a

cause of action in equity.

15
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This is made clear by Grupo Mexicasdalistinguishing of_Deckert v. Independence

Shares Corp.311 U.S. 282 (1940). Sé&R7 U.S. at 324-25. In Deckethis Court approved a
preliminary injunction prohibiting one of the deflamt corporations from transferring assets. Id.
at 286. The plaintiffs, purchasers of contracttiieates, sought equitable rescission of a
fraudulent sale based on the Securities Act of Z88Brestitution from a third party corporation,
The Pennsylvania Company for Insurances on Lived @&nanting Annuities (hereinafter
Pennsylvania). ldat 285. Because the defendant corporations vileedy linsolvent or near
insolvency, the district court enjoined defendaenisylvania from transferring a fixed amount
assets in order to protect the plaintiffs. &.286. After reversal of the orders by the caiirt
appeals, this Court reinstated all the orders efdistrict court, including the injunction against
Pennsylvania. ldat 291.

It should be noted that the injunction approvedeckertis remarkably similar to the

one denied in Grupo Mexicandn both cases, the plaintiffs had “no legal quigable interest”

in the funds sought to be enjoined. Neither thantiffs in Deckertnor the plaintiff in_Grupo
Mexicano had yet received judgment against the defendants kth parties had a high
likelihood of success in their respective caseg\adenced by both district court judges’ initial
grant of an injunction. Under Deckeit appears that the equitable remedy of a prakmyi
injunction prohibiting transfer of assets by a deli@nt prior to judgment is permissible in federal
court.

Grupo Mexicanp however, distinguished Deckesh the grounds that the plaintiffs in

Deckerthad stated a cause of action in equity, rescissiancontract, as opposed to the Grupo

Mexicanoplaintiffs, who sought legal enforcement of a deBrupo Mexicanp527 U.S. at 325.

Distinguishing_Deckertwithout overruling it, undermines the entire preenof the majority
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decision in_Grupo MexicanoUnder_Grupo Mexicari® analysis, it stands to reason that as long

as the original cause of action is one in equitgnt equitable remedies are available to the
plaintiffs whether or not they were available i tBnglish Court of Chancery at the time of the
Judiciary Act of 1789.

Extending this reasoning to the casb judice, bankruptcy courts should not be limited
to equitable remedies available in 1789 since tlaeg essentially courts of equity, and their

proceedings inherently proceedings in equity.” dlocoan Co. v. Hunt292 U.S. 234, 240

(1934). Because all bankruptcy cases are inhgrewplitable, just as the cause of action in
Deckertwas equitable, bankruptcy courts are not limitgdtiis Court’s decision in_Grupo
Mexicanoto equitable remedies available at the time ofuh#ed States’ split from England.

B. Grupo _Mexicano Does Not Expressly Forbid Previously Used Equitabl
Remedies Not in Existence in 1789

Although Grupo Mexicanattempts to limit federal courts to only equitabdanedies

available in 1789, it does not expressly forbid tise of equitable remedies judicially created

prior to this Court’s decision. Because substantonsolidation has been recognized since the

early 1940’s,_Grupo Mexicandoes not remove it from the equitable powers abésl to the
federal courts.
Substantive consolidation has been endorsed aguatalele remedy in the United States

since this Court's decision in Sampsell v. ImpeRaper & Color Corp.313 U.S. 215 (1941).

In Sampsellthis Court held that the assets and debts ofocation wholly owned by a debtor
and his family could be combined with the bankrypstate. _Idat 221. This Court noted that
“[tlhe power of the bankruptcy court to subordinel@ms or to adjudicate equities arising out of

the relationship between the several creditorompiete.” _Id.at 219 (citing Taylor v. Standard

Gas & Elec. Cq.306 U.S. 307 (1939); Pepper v. Litf@08 U.S. 295 (1939); Bird & Sons Sales
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Corp. v. Tobin 78 F.2d 371 (8th Cir. 1935)). Athough referriogthe pre-1978 version of the
Code, the majority stated a maxim that is just@dieable today: “the theme of the Bankruptcy
Act is equality of distribution.”_ld.

Since_Sampselcourts in almost every circuit have worked taHer refine the notion of
substantive consolidation. The Fourth Circuit glyidollowed this Court’s lead in 1942 when it
determined that a bankrupt Virginia corporation'state should be consolidated with the

bankruptcy estate of its Delaware parent compar8tame v. Eachal27 F.2d 284, 290 (4th Cir.

1942). The court discussed the bankruptcy cowgtbeang “clothed with all the powers of a
court of equity” and said since a corporate ertayld be disregarded upon appropriate facts, the
court
[could not] see why the same power does not exiatgourt or why the law does
not impose upon a court the same duty in a recgiy@matter when, as here, the
facts are substantial enough to justify, indeed¢dmpel, a finding that the five
corporations were so identified with the parenpooation as to be a part of it.
Id. at 289.
After Stone substantive consolidation was dormant for sevdgahdes. Sda re Owens

Corning 419 F.3d 195, 207 (3d Cir. 2005). It reappedred line of Second Circuit cases

during the 1960’s, starting with Soviero v. FrankNat'| Bank 328 F.2d 446 (2d Cir. 1964). ,

Under a theory of corporate veil piercing, the ¢@ifirmed, with little discussion, a bankruptcy
court order requiring thirteen subsidiaries of theporate debtor to turnover all of their assets to
the trustee._Idat 448-49. Several decisions over the next elgeams in the Second Circuit

helped establish substantive consolidation as aemoelquitable remedy. SegenerallyChem.

Bank New York Trust Co. v. KheeB69 F.2d 845 (2d Cir. 1966); Flora Mir Candy CorpR.S.
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Dickson & Co.(In re Flora Mir Candy Corp.%32 F.2d 1060 (2d Cir. 1970); Talcott v. Wharton

517 F.2d 997 (2d Cir. 1975).
Since that time, eight other circuits have adogtdustantive consolidation as a potential

remedy, indicating overwhelming acceptance of plawer in equity._Sel re Owens Corning

419 F.3d at 207 (citing Fed. Deposit Ins. Corgdegan(in re Gulfco Inv. Corp, 593 F.2d 921

(10th Cir. 1979); Pension Benefit Guar. Corp. virdet Corp, 711 F.2d 1085 (1st Cir. 1983);

Drabkin v. Midland-Ross Corfln re Auto-Train Corp,)810 F.2d 270 (D.C. Cir. 1987);

Eastgroup Properties v. Southern Motel Asgbicre Gainesville P-H Properties, Inc9B85 F.2d

245 (11th Cir. 1991); Dorado v. Gilléin re Giller) 962 F.2d 796 (8th Cir. 1992); First Nat'l

Bank of Barnesville v. Rafotfin re Baker & Getty Fin. Servs. Inc974 F.2d 712 (6th Cir.

1992); Reider v. Fed. Deposit Ins. Cofim re Reider)31 F.3d 1102 (11th Cir. 1994);

Alexander v. Comptofin re Bonham)229 F.3d 750 (9th Cir. 2000)). The Third CiraQaurt

of Appeals, examining the history of substantivasmidation, stated that “[n]Jo court has held

that substantive consolidation is not authorizéalfe Owens Corning419 F.3d at 208, while

the Ninth Circuit declared that “even though subt@ consolidation was not codified in the
statutory overhaul of the bankruptcy law in 19T €quitable powamdoubtedly survived
enactment of the Bankruptcy Coddo case has held to the contrary.” In re Bonham229 F.3d
at 765 (emphasis added).

The manner in which courts over the last four desadave widely accepted, almost
without question, the doctrine of substantive cdidation indicates that it is an equitable
remedy which should not be lightly set aside simpBcause this Court, which implicitly
established substantive consolidation in Sampdetermined that federal courts lack the power

to issue preliminary injunctions against properntyhich the party seeking the injunction has no

19



Team No. 35

lien or equitable interest. “What the Court hagegi as an equitable remedy remains until it

alone removes it or Congress declares it removeh aption.” _In re Owens Corning19 F.3d

at 2009.

C. Bankruptcy Courts Have Express Authorization to UseEquitable Powers
Not in Existence in 1789 Pursuant to 11 U.S.C. 8 8(&)

Notwithstanding this Court’s decision in Grupo Meamqg bankruptcy courts are granted

the power to substantively consolidate two or naebtors through the general equity powers
bestowed upon the court by 11 U.S.C. 8 105(a). Stakite provides that “[tlhe Court may issue

any order, process, or judgment that is necessaapropriate to carry out the provisions of this

title.” 11 U.S.C. § 105(a).

This Court recognized in Grupo Mexicatimt “[w]hen there are indeed new conditions

that might call for a wrenching departure from ppsictice, Congress is in a much better
position than [the Court] to perceive them and ésign an appropriate remedy.” 527 U.S. at
333. It is clear that Congress, in enacting 8 @Dthe Code, acknowledged that bankruptcies
could present obstacles that required flexible tatpie remedies in order to accomplish the
overarching goals of the Code. Legislative histodicates that Congress was aware that “[t|he
variety of legal issues encountered [in bankrupisyglmost endless.” H.R. Rep. No. 95-595, at
10 (1977). This acknowledgement that the legaldsspresented to bankruptcy courts may be
novel, coupled with the enactment of 8§ 105(a), aatks Congressional authorization for

bankruptcy courts to develop equitable remediesex®ssary “to the end that fraud will not

prevail, that substance will not give way to forttmat technical considerations will not prevent

substantial justice from being done.” Pepper ¥tonj 308 U.S. 295, 304-05 (1939). Section

105(a), therefore, essentially mandates that aKiogacy court is not confined to traditional
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equity jurisprudence” and thus falls outside thepscof the Supreme Court’s ruling in Grupo

Mexicana In re Dow Corning Corp280 F.3d 648, 657 (6th Cir. 2002).

The Court of Appeals attempted to limit the equagbower of the bankruptcy court to
substantively consolidate debtors under 8 105(a)diing that the statute requires the action be
taken “to carry out the provisions of this titleTl U.S.C. § 105(a). The court stated since “the
remedy of substantive consolidation is a moderatare of federal common law, and does not
exist within the confines of the Bankruptcy Codeaasequitable remedy for courts to utilize,

section 105(a)” does not authorize substantive aataion. Tien v. Acme Chem. Ind.

Products, Ing. F.3d _ ,  *16 (13th Cir. 2005). Howewareful investigation of the
Code reveals a section permitting consolidatiotwaf or more debtors.

Section 1123(a)(5)(C) of the Code allows a plareofganization to provide for adequate
means of implementing the plan through “consolmabf the debtor with one or more persons.”
Although the legislative history indicates that Qoess enacted this section with railroad
mergers in mind, H.R. Rep. No. 95-595, 406, (191@¢, statutory language makes no such
distinction. It can be presumed that Congress kinew to limit such a provision to railroads if
it was their intent since other provisions of thed€ are specific to either individual debtors or
corporate debtors._ SekEl U.S.C. § 1123(a)(6) (providing for amending ttiearter of a
corporate debtor); 11 U.S.C. § 1123 (a)(8) (prawgdior payment to creditors of earnings of an
individual debtor for services performed).

The plain text of § 1123(a)(5)(C) exhibits no liatibns and thus is applicable in the case
sub judice. Consequently, the Court of Appeals’ determimatibat substantive consolidation

“does not exist within the confines of the Bankayp€ode” is erroneous. Therefore, it is clear
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the District Court’s use of the equitable powerssoi05(a) to grant substantive consolidation
was appropriate.

At least one court has examined this issue andrdated that 8 1123(a)(5)(C) provides
statutory authority for the equitable remedy ofstahtive consolidation pursuant to § 105(a) of

the Code. In In re Stone & Webster, [n286 B.R. 532, 545 (Bankr. D. Del. 2000), the edit

States Bankruptcy Court for the District of Delaavdetermined that substantive consolidation is
permitted within the context of a Chapter 11 bapkzy. The court, in addressing a motion by
the Official Committee of Equity Security Holderbjecting to substantive consolidation, first
noted that other “[clourts have held that [§ 112®KC)] of the Bankruptcy Code indicates
Congress’ intent that a Chapter 11 debtor may mergensolidate with other entities, including

other debtors, as part of the reorganization psotesd. at 541 (citing_In re Affiliated Foods,

Inc., 249 B.R. 770 (Bankr. W.D. Mo. 2000) and In re .L&aming of America, Inc.228 B.R.

275 (Bankr. N.D. Okla. 1998)). The court then added the Committee’s argument that Grupo
Mexicanoprohibited substantive consolidation, stating tflalecause substantive consolidation

is expressly authorized by statute, viz. 8 112FK¥), the decision of Grupo Mexicano cannot
be read to prohibit consolidation in the plan folation and confirmation process in a Chapter

11 case.” In re Stone & Webster, In286 B.R. at 541.

The court also found it irrelevant that a plan ebnganization had not yet been
confirmed, as is the situation in this case. Alifo a plan has not yet been proposed by the
Debtors, any plan that might be proposed will pdevior the sale of the assets of all three
Debtors as a “unit” to SOUSA. Any such plan woukehjuire a provision substantively

consolidating the bankruptcies of each Debtor. ddwat in_In re Stone & Websteoted that “it

is not at all unusual for a plan proponent, orangpponent, to seek a determination prior to the
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plan confirmation hearing as to the legitimacy gfaaticular provision of a proposed plan.” Id.
at 542. Even though the Debtors in this case egkisg a substantive consolidation order prior
to the plan rather than a ruling on whether codsdilbn is permissible in the context of the
liquidation plan to be proposed, that distinctistess a matter of substance than it is of form.

D. Modern Corporate Structures and Forms Make Limiting Equity
Jurisprudence to Remedies Available in 1789 Impraatal

It is clear that modern corporate structures atikeiany seen at the time of the split of
the United States and England. The present dapdssslandscape is littered with a seemingly
incalculable number of corporations, whereas inléhe eighteenth century most business was

conducted through private contract. Seenes Willard Hurst, The Legitimacy of the Busges

Corporation14 (1970). The post-Revolutionary period from Q7® 1801 saw only 317
corporations chartered by state legislatures, aouampaltry in comparison to the number of
modern corporations. IdIn addition, the idea of the parent-subsidiarypooate structure was
non-existent in 1789. The first time a corporatwas permitted to own stock in another
corporation did not occur until 1832, and this stawe remained rare until late in the nineteenth

century. _Sed). Maxwell Tucker, Development: Grupo Mexicano &imel Death of Substantive

Consolidation8. Am. Bankr. Inst. L. Rev. 427, 444 (2000).

This historical perspective emphasizes that cowtsild be rendered lame in the
corporate context if the equitable remedies avkalab them are confined to those remedies
available in 1789. “A dynamic equity jurisprudenseof special importance in the commercial

law context.” _Grupo Mexicandb27 U.S. 308, 337 (J. Ginsburg, dissenting) (easjzhadded).

This idea was embraced by this Court in Union FRaR. Co. v. Chicago, R.l. & P.R. Cd.63

U.S. 564, 600-01 (1896), when it was noted that ¢h@erging complexities in corporate

organizations and relationships had fostered tlpamsion of equitable remedies. If this Court
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were to adopt the Thirteenth Circuit's reading oy Mexicano federal courts would have

little to no equitable power over the corporati@figoday, rendering them essentially useless in
the vast field of commercial law. Therefore, ider for the federal judiciary to sustain viable
power in the field of corporations, it is essentlzt this Court uphold the equitable power of
substantive consolidation and remand this caseheoCourt of Appeals may determine that
substantive consolidation is appropriate in thiseca

§ 363(f) SALE OF ASSETS

ACME’s SALE OF SUBSTANTIALLY ALL ITS ASSETS FREE AND CLEAR TO
SOUSA IS PERMITTED UNDER 11 U.S.C. § 363(f)

SOUSA has offered to purchase ACME, TAPCO, and CBR assets as a going
concern for an amount above market price. Thisrof conditioned upon either SOUSA’s
insulation from Respondent’s claims, a significaatuction in the purchase price, or the
establishment of an escrow account setting asidesfito pay the potential damages from
Respondent’s class action. This sale is critioasuccessfully facilitate ACME’s consolidated
Chapter 11 reorganization.

Section 363(f) of the Code reads as follows:

The trustee may sell property under subsectioro(l{f) of this sectiorfree and
clear of any interest in such property of an entity other than the estate, only if--

(1) applicable nonbankruptcy law permits sale afhsproperty free and
clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at wisigbh property is to be sold
is greater than the aggregate value of all liensumi property;

(4) such interest is in bona fide dispute;

(5) such entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest.

11 U.S.C. § 363(f) (emphasis added).
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The sale of assets free and clear of all claingersnitted in § 363(f) of the Code. In
order to promote bankruptcy’s goal of treating &amy situated creditors equally, maximizing
the amounts each creditor will recover, and usimlicjal resources efficiently, the holding of the
Court of Appeals must be reversed and ACME mugtdrenitted to sell its assets pursuant to §
363(f).

A. Section 363(f) is Necessary to Maximize the Recoyesf All Creditors

Congress enacted 8§ 363(f) to facilitate the effitgale of the debtor’'s assets in order to
maximize their value to the bankruptcy estate drdamount recovered by creditors. Section
363(f) gives a trustee or a Chapter 11 debtor-isspssion the power to sell the debtor’'s assets
free and clear of any claims, facilitating an eaoraally efficient disposition of the assets. The
assumption is that without this power, the markalug of the debtor's assets would fall
dramatically, for no rational buyer would purchdise assets unless they were discounted for at

least the amount of the known claims and the estidn@alue of unknown claims. S€skas v.

Pipin (In re Met-L-Wood Corp, 861 F.2d 1012, 1019 (7th Cir. 1988); In re 18#fe. Dev.

Corp, 14 B.R. 862 (Bankr. S.D. Fla. 1981). The abilifiya debtor-in-possession to sell its
assets free and clear removes the worry of subaequis and claims for a potential buyer. See
In re Sax 796 F.2d 994, 998 (7th Cir. 1986). Thus, thetaleim-possession’s ability to realize
the optimal value of the assets turns directly lmn dbility to sell the property free and clear of
“any interest in such property.”

This Court has long recognized the ability to sskets free and clear of existing claims.

SeeVan Huffel v. Harkelrode284 U.S. 225 (1931); Mellen v. Moline Malleabter Works

131 U.S. 352 (1889); First Nat'l Bank of ClevelawdShedd 121 U.S. 74 (1887). The ability
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for debtors-in-possession and trustees to seltsafs® and clear is also endorsed by Congress,
as evidenced by the enactment and retention oB8r8the Code.

Section 363(f) helps protect unsecured creditéestihe Respondent. Selling the debtor’s
assets free and clear of claims increases the guleaeceived; thus the debtor-in-possession can
distribute more money to unsecured creditors lilesgondent than he/she would be able to
otherwise, adequately protecting unsecured creditoterests. If Respondent’s claims remain
attached, the selling price of the consolidate@tasas a going concern will fall dramatically. In
the words of the Court of Appeals, the discount AZMould have to give SOUSA if the claims

remain attached to the assets is “substantialén M. Acme Chem. Indus. Products, Jnc.

F.3d __,  *5(13th Cir. 2005). If the clainesmain attached, it will either cause a significant
reduction in the sale price or will result in thedesof the assets piecemeal, both of which will
reduce the unsecured creditors’ recovery. Whiléngethe assets as a going concern will
maintain the Respondent’s claims, this would vl#te primary goal of the Code of equal
treatment of similarly situated creditors. Altetijaly, selling the assets piecemeal will
extinguish Respondent’s claims and significantlynihahe remaining unsecured creditbrs.
Thus, the sale of the assets free and clear ultignatorks in Respondent’s best interests and
results in the equitable treatment of all unsecuareditors.

B. Respondent’s Claims Against CAPCO are Interests irProperty Under 8

The Iar?g63§3e of 8 363 limits the debtor-in-pogsest selling assets free and clear of
claims that constitute an “interest in propertyRéspondent’s employment discrimination claims
against CAPCO qualify as “interests in property”that phrase has been interpreted under 8

363(f) since their claims only exist because of phaperty; therefore ACME can sell its assets

free and clear of these claims.

! A discussion of successor liability and the situatiordeanmhich it attaches follows below.
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Respondent and others in her class were initiatgdhand employed by CAPCO in order
to operate CAPCO'’s factory. Their claims arosamfrtheir employment positions with the

company. As the Third Circuit stated_in In re T§aNorld Airlines, Inc,. 322 F.3d 283 (3d. Cir.

2003),

[h]ad [CAPCO] not invested in [its] assets, whielguired the employment of the

claimants, those successor liability claimsuld not have arisen.

Furthermore, [CAPCOQO'’s] investment in [its factong]inextricably linked to its

employment of the . . . claimants as [factory wosKe While the interests of the

[claimants] in the assets of [CAPCO’s] bankruptstage are not interests in

property in the sense that they are motem interests, the reasoning of Leckie

and_Folger Adansuggests thahey are interests in property within the meaning

of section 363(f) in the sense that they arise from the property being sold.

Id. at 290 (emphasis added).

The facts of Trans Worlére analogous to the case at bar. Like ACME, TWaal
employment discrimination cases pending against ivas best to sell its assets in order to
satisfy its creditors, including the discriminatiolaimants, and it had no better alternatives than
to sell substantially all its assets free and clea buyer who was willing to take the unhindered
assets. This Court should adopt the sound reagasfirthe Third Circuit and hold that the
employment discrimination claimants’ interests mr@eed interests in property under 8 363(f).
The TWA decision was prudent and no reason exists why ACMBuld be denied this
mechanism.

The Third Circuit is not the only court that hasopttd a broad interpretation of
“interests in property.” “[T]he trend seems to be favor of a broader definition that

encompasses other obligations that may flow fronmexship of the property.” 3 Collier on

Bankruptcy T 363.06[1], at 47 (Lawrence P. King, 15th ed0®0 Seealso Faulkner v.

Bethlehem Steel/Inter’l Steel GrouNo. 2:04-CV-34 PS, 2005 WL 1172748, at *3 (N.bd.
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April 27, 2005) (holding that racial discriminati@haim arises from assets being sold and is an
interest in property); Myers v. U,.S297 B.R. 774 (S.D. Cal. 2003) (finding a persongiry

claim arising from toxic spill is an interest ingperty); Precision Indus., Inc. v. Qualitech Steel

SBQ, LLC (In re Qualitech Steel Corp.B27 F.3d 537 (7th Cir. 2003) (stating that le'ssee

possessory interest is an interest in propertyjtddnMine Workers of America 1992 Benefit

Plan v. Leckie Smokeless Coal din re Leckie Smokeless Coal Co99 F.3d 573, 582 (4th

Cir. 1996) (finding the fund and plan’s right tollect premiums under Coal Act is an interest in

property); In re P.K.R. Convalescent Centers,,Id89 B.R. 90, 92-94 (Bankr.E.D.Va.1995)

(holding a claim of depreciation recapture is gern@st in property); In re WBQ P’shifh89 B.R.
97 (Bankr.E.D.Va.1995) (noting the right of depegicin recapture is an interest in property).

C. Respondent Can Be Compelled to Accept Monetary Safaction of her
Claims

Respondent and her class allege employment dis@iion based on sex against
CAPCO under Title VII of the Civil Rights Act of 84, 42 U.S.C. § 2003e et seq., and the
Equal Pay Act of 1963, 29 U.S.C. 8§ 206(d). Neittiner District Court nor the Court of Appeals
specified the damages sought by Respondent, buCdet of Appeals did state that “if the

discrimination plaintiffs prevail theirecoveries will be substantial.” _Tien v. Acme Chem.

Indust. Products, Inc. F.3d _ ,  *5 (13th Cir. 2005) (emphagidea). It can be

assumed that Respondent is seeking monetary aglefall within the purview of 8 363(f)(5).
Under Title VII, a claimant may seek relief as\pded under 42 U.S.C. § 2000e-5(g),
which permits the court to “order . . . any othquigable relief as the court deems appropriate.”
Title VII, as evidenced above, provides for equeatelief. The equitable remedies typically
granted under Title VII are monetary in nature,lsas front pay and back pay as forms of

restitution. Thus, even though Respondent maynbi#lesl to equitable restitution, it is still a
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monetary award. _Se€urtis v. Loether415 U.S. 189, 196 (1974); Sparrow v. Comm’r of

Internal Revenued49 F.2d 434, 436, 438 (D.C. Cir. 1991); CleverlyV. Elec. Ca.69 F.R.D.

348, 351 (W.D. Mo. 1975).

The Equal Pay Act of 1963, 29 U.S.C. § 206(d), fitdr employers from paying
workers of one sex less than equally situated &iltkd workers of the opposite sex. The
remedies available under this provision are ligigdadamages, the amount of which is the pay
differential they were illegally denied. Such anely necessarily requires monetary satisfaction.

SeeMiranda v. B.B. Cash Grocery Store, In875 F.2d 1518 (11th Cir. 1992); Thompson v.

Comm'r of Internal Revenyd66 F.2d 709 (4th Cir. 1989).

Courts have understood the requirement of 8 3@} (flhat a claimant “could be
compelled” to accept monetary satisfaction of &8s under does not necessarily indicate that a
claimant will in fact be permitted to recover.

The phrase "could be compelled" only requires "that interest in questiobe

subject to final satisfaction on a hypothetical basis, not that there be an actual

payment in satisfaction of the interest from the proceeds of the sale in question.”

In re Gulf States Steel, In285 B.R. 497, 508 (Bankr. N.D. Ala. 2002) (citigre Healthco,

Int'l, 174 B.R. 174, 176 (Bankr. D. Mass. 1994)) (emghadded). Since Respondent seeks
monetary damages and her claim is “subject to fgadisfaction on a hypothetical basis,” it
follows that Respondent and her class can be cdeaptl accept monetary satisfaction of their
claims; thus ACME’s assets are capable of being ek and clear under § 363(f)(5).
D. Doctrine of Successor Liability Does Not Affect ACNE's Ability to Sell
Assets Free and Clear Under § 363(f)

The doctrine of successor liability is a state eory that is used primarily to protect

consumers who have been injured by a company’'stiedeproducts when said company sells
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all its assets to a new company. $&e v. B. Offen & Co. 501 F.2d 1145 (1st Cir. 1994);

Shannon v. Samuel Langston €879 F.Supp. 797 (W.D. Mich. 1974); Ray v. Aladrgp560

P.2d 3 (Cal. 1977). The purpose of successollitials to provide an injured party with relief

when it would be unavailable without imposing ligiupon the purchaser of the assets.
Generally, a transferee is not liable for the delntg liabilities of the transferor. Courts

have recognized several situations that are exweptio this general rule: when fraudulent

transfers occur, Blanc v. Paymaster Mining ,C80 P. 765 (Cal. 1892), when the purchase

agreement expressly or impliedly assumes liabigywayze v. A.O. Smith Corp694 F. Supp.

619, 622 (E.D. Ark. 1988), when a de facto mergmues with the sale, Leannais v. Cincinnati,

Inc., 565 F.2d 437, 439 (7th Cir. 1977), when the salastitutes a “mere continuation” of the

previous entity, Armour-Dial, Inc. v. Alkar Eng’gd®. 469 F. Supp. 1198, 1201-02 (E.D. Wis.

1979), and when the transferor’s product line isticwed by the transferee, Ray v. Alad Corp.

560 P.2d 3 (Cal. 1977). These are the only exoeptio the general rule that have been
articulated by the courts.

It is clear that outside of bankruptcy the saleAGME to SOUSA would constitute a
continuation of the entity and successor liabiitguld attach to the assets sold. However, the
Code provides in 8§ 363(f)(5) that a bankruptcy tooay “issue a free and clear or@dsolving

purchasers of successor liabilitieg.]” United Mine Workers of America 1992 Benefitap v.

Leckie Smokeless Coal Cfin re Leckie Smokeless Coal P9 F.3d 573, 579 (4th Cir. 1996)

(emphasis added). The doctrine of successor itialsihould not be considered in determining
whether assets may be sold since the Code provmtegxtinguishment of the liability.
Therefore, the sale of ACME’s consolidated assatsowt attachment of successor liability is

appropriate within bankruptcy.
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E. Unsecured Creditors Will Be Prejudiced if Respondetis Claims Remain
Attached to the Assets or if an Escrow Account is $&d to Pay Respondent’s
Damages

The goal of bankruptcy is to treat similarly st creditors equally. Respondent and
her class are contingent, unliquidated, generakaured creditors. If their claims remain
attached and they receive a monetary award in émegloyment discrimination suit, Respondent
and the other class plaintiffs will be able to poit&ly recover in full against SOUSA. The
bankruptcy scheme does not permit full recoverydioe unsecured creditor while the rest take
reduced amounts for their claims.

SOUSA’'s CEO, Michael Sousa, testified in the DistiCourt that he is willing to
purchase ACME’s assets with Respondent’s claimacla¢id if ACME either establishes an
escrow account using proceeds of the sale forshmated amount needed to pay Respondent’s
damages if she prevails or if the purchase pricgissounted by the estimated amount of the
claims. Setting aside a portion of the proceedthefsale in an escrow account is not proper.
Just as it is inequitable to permit Respondentigttd to remain attached, it is also inequitable to
set aside a large portion of the sale proceedswiiibh to pay the Respondent’s damages to the
detriment of other similarly situated unsecuredditoes. Respondent would recover more than
her pro rata share at the expense of all the gfeeral unsecured creditors in contravention of
the policies of the Code.

The character of Respondent’s claims should nairéfher and the class any more
protection under the Bankruptcy Code than any otf@mreral unsecured creditor. Both of
Respondent’s causes of action come are statutmebgd. Modern bankruptcy is also based in
the United States Code. If Congress intended boogiate one statutory scheme to another, it

would have stated as such, which it has not doRerthermore, this Court has held that the
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sovereign immunity of states, one of the foundiogtdnes of our nation, does not override the

ability of a bankruptcy trustee to avoid preferahtransfers. _Cent. Virginia Comm. Coll. v.

Katz, No. 04-885, 2006 WL 151985, at *11 (U.S. 2006latiag that the first Congress’
enactment of bankruptcy legislation “was understtmdarry with it the power to subordinate
state sovereignty, albeit within [the] limited spii¢of in rem actions]”). The logical conclusion
from this is that Respondent’'s employment discration claims do not necessarily trump the

goals of bankruptcy.

CONCLUSION
The judgment of the Court of Appeals should bersed and the case remanded for

proceedings consistent with this Court’s opinion.

Respectfully submitted,

Team No. 35
Counsel for Petitioner
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APPENDIX A

United States Code

Title 11. Bankruptcy

Chapter 3. Case Administration
Subchapter IV. Administrative Powers
§ 363. Use, sale, or lease of property

(a) In this section, "cash collateral” means cashotiable instruments, documents of title,
securities, deposit accounts, or other cash egntalwhenever acquired in which the estate and
an entity other than the estate have an interesiretudes the proceeds, products, offspring,
rents, or profits of property and the fees, chgrgesounts or other payments for the use or
occupancy of rooms and other public facilities ates, motels, or other lodging properties
subject to a security interest as provided in eachi52(b) of this title, whether existing before or
after the commencement of a case under this title.

(b)(1) The trustee, after notice and a hearing, mays&lk,or lease, other than in the ordinary
course of business, property of the estate, exhaptif the debtor in connection with offering a
product or a service discloses to an individuablécp prohibiting the transfer of personally
identifiable information about individuals to pensathat are not affiliated with the debtor and if
such policy is in effect on the date of the comneenent of the case, then the trustee may not
sell or lease personally identifiable informatiorainy person unless--

(A) such sale or such lease is consistent with sulitypor

(B) after appointment of a consumer privacy ombudsmaccordance with section 332, and
after notice and a hearing, the court approves salehor such lease--

(i) giving due consideration to the facts, circumstgnand conditions of such sale or such lease;
and

(i) finding that no showing was made that such sakioh lease would violate applicable
nonbankruptcy law.

(2) If notification is required under subsection (section 7A of the Clayton Act in the case of
a transaction under this subsection, then--

(A) notwithstanding subsection (a) of such sectioa nibtification required by such subsection
to be given by the debtor shall be given by thste&e; and

(B) notwithstanding subsection (b) of such sectioe,réquired waiting period shall end on the
15th day after the date of the receipt, by the Fd@d@ade Commission and the Assistant
Attorney General in charge of the Antitrust Divisiof the Department of Justice, of the
notification required under such subsection (algssmsuch waiting period is extended--

(i) pursuant to subsection (e)(2) of such sectiothersame manner as such subsection (e)(2)
applies to a cash tender offer;

(i) pursuant to subsection (g)(2) of such section; or

(iif) by the court after notice and a hearing.

(c)(2) If the business of the debtor is authorized toperated under section 721, 1108, 1203,
1204, or 1304 of this title and unless the coutteos otherwise, the trustee may enter into
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transactions, including the sale or lease of pitypsErthe estate, in the ordinary course of
business, without notice or a hearing, and maypugperty of the estate in the ordinary course of
business without notice or a hearing.

(2) The trustee may not use, sell, or lease cashtexdlaunder paragraph (1) of this subsection
unless--

(A) each entity that has an interest in such cashteodll consents; or
(B) the court, after notice and a hearing, authorszeh use, sale, or lease in accordance with the
provisions of this section.

(3) Any hearing under paragraph (2)(B) of this subsaatnay be a preliminary hearing or may

be consolidated with a hearing under subsectionf(t#)is section, but shall be scheduled in
accordance with the needs of the debtor. If theihgainder paragraph (2)(B) of this subsection
is a preliminary hearing, the court may authorizehsuse, sale, or lease only if there is a
reasonable likelihood that the trustee will prewaithe final hearing under subsection (e) of this
section. The court shall act promptly on any retit@sauthorization under paragraph (2)(B) of
this subsection.

(4) Except as provided in paragraph (2) of this sulis@cthe trustee shall segregate and account
for any cash collateral in the trustee's possessigstody, or control.

(d) The trustee may use, sell, or lease property usuesection (b) or (c) of this section only--

(1) in accordance with applicable nonbankruptcy laat governs the transfer of property by a
corporation or trust that is not a moneyed, businescommercial corporation or trust; and
(2) to the extent not inconsistent with any reliefrdeal under subsection (c), (d), (e), or (f) of
section 362.

(e) Notwithstanding any other provision of this seatiat any time, on request of an entity that
has an interest in property used, sold, or leasepoposed to be used, sold, or leased, by the
trustee, the court, with or without a hearing, spedhibit or condition such use, sale, or lease as
is necessary to provide adequate protection of suelest. This subsection also applies to
property that is subject to any unexpired leageeo$onal property (to the exclusion of such
property being subject to an order to grant réti@m the stay under section 362).

() The trustee may sell property under subsectionr(ii3) of this section free and clear of any
interest in such property of an entity other tHamdstate, only if--

(1) applicable nonbankruptcy law permits sale of qudperty free and clear of such interest;
(2) such entity consents;

(3) such interest is a lien and the price at whicthguroperty is to be sold is greater than the
aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or &dplé proceeding, to accept a money
satisfaction of such interest.

(9) Notwithstanding subsection (f) of this sectiore thustee may sell property under subsection



Team No. 35

(b) or (c) of this section free and clear of angted or contingent right in the nature of dower or
curtesy.

(h) Notwithstanding subsection (f) of this sectiorg trustee may sell both the estate's interest,
under subsection (b) or (c) of this section, amdititerest of any co-owner in property in which
the debtor had, at the time of the commencemetiiteofase, an undivided interest as a tenant in
common, joint tenant, or tenant by the entiretyy ar-

(1) partition in kind of such property among the es&td such co-owners is impracticable;

(2) sale of the estate's undivided interest in suopgmty would realize significantly less for the
estate than sale of such property free of theestsrof such co-owners;

(3) the benefit to the estate of a sale of such ptgeze of the interests of co-owners outweighs
the detriment, if any, to such co-owners; and

(4) such property is not used in the production, traasion, or distribution, for sale, of electric
energy or of natural or synthetic gas for heahtligr power.

(i) Before the consummation of a sale of property hectv subsection (g) or (h) of this section
applies, or of property of the estate that was camity property of the debtor and the debtor's
spouse immediately before the commencement ofabke, ¢the debtor's spouse, or a co-owner of
such property, as the case may be, may purchabesoerty at the price at which such sale is
to be consummated.

() After a sale of property to which subsection (gjh) of this section applies, the trustee shall
distribute to the debtor's spouse or the co-owokssich property, as the case may be, and to the
estate, the proceeds of such sale, less the cubesxpenses, not including any compensation of
the trustee, of such sale, according to the inteEssuch spouse or co-owners, and of the estate.

(k) At a sale under subsection (b) of this sectioproperty that is subject to a lien that secures

an allowed claim, unless the court for cause ord#rsrwise the holder of such claim may bid at
such sale, and, if the holder of such claim purebasich property, such holder may offset such
claim against the purchase price of such property.

() Subject to the provisions of section 365, theté@snay use, sell, or lease property under
subsection (b) or (c) of this section, or a pladarmchapter 11, 12, or 13 of this title may provide
for the use, sale, or lease of property, notwitinditag any provision in a contract, a lease, or
applicable law that is conditioned on the insolweacfinancial condition of the debtor, on the
commencement of a case under this title concethieglebtor, or on the appointment of or the
taking possession by a trustee in a case undetitthisr a custodian, and that effects, or gives a
option to effect, a forfeiture, modification, orn@nation of the debtor's interest in such

property.

(m) The reversal or modification on appeal of an atgation under subsection (b) or (c) of this
section of a sale or lease of property does nettathe validity of a sale or lease under such
authorization to an entity that purchased or leasmth property in good faith, whether or not
such entity knew of the pendency of the appeakamsuch authorization and such sale or lease
were stayed pending appeal.
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(n) The trustee may avoid a sale under this sectithreifale price was controlled by an
agreement among potential bidders at such sateagmrecover from a party to such agreement
any amount by which the value of the property sdldeeds the price at which such sale was
consummated, and may recover any costs, attorfe®gs'or expenses incurred in avoiding such
sale or recovering such amount. In addition tor@epvery under the preceding sentence, the
court may grant judgment for punitive damages uofaf the estate and against any such party
that entered into such an agreement in willfuletsird of this subsection.

(o) Notwithstanding subsection (f), if a person pusgsaany interest in a consumer credit
transaction that is subject to the Truth in Lendiag or any interest in a consumer credit
contract (as defined in section 433.1 of title 1&e Code of Federal Regulations (January 1,
2004), as amended from time to time), and if smtérest is purchased through a sale under this
section, then such person shall remain subjedt theéms and defenses that are related to such
consumer credit transaction or such consumer cteditract, to the same extent as such person
would be subject to such claims and defenses afdhsumer had such interest been purchased
at a sale not under this section.

(p) In any hearing under this section--

(1) the trustee has the burden of proof on the isbadexuate protection; and
(2) the entity asserting an interest in property hasburden of proof on the issue of the validity,
priority, or extent of such interest.
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APPENDIX B

United States Code

Title 11. Bankruptcy

Chapter 1. General Provisions
§ 105. Power of court

(a) The court may issue any order, process, or judgthanis necessary or appropriate to carry
out the provisions of this title. No provision big title providing for the raising of an issue &y
party in interest shall be construed to preclu@ectburt from, sua sponte, taking any action or
making any determination necessary or appropraaénforce or implement court orders or rules,
or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this sectionpart may not appoint a receiver in a case
under this title.

(c) The ability of any district judge or other officer employee of a district court to exercise any
of the authority or responsibilities conferred upbe court under this title shall be determined
by reference to the provisions relating to suclygjfficer, or employee set forth in title 28.
This subsection shall not be interpreted to exchatgkruptcy judges and other officers or
employees appointed pursuant to chapter 6 ofa28l&om its operation.

(d) The court, on its own motion or on the request phrty in interest--

(1) shall hold such status conferences as are negdedarrther the expeditious and economical
resolution of the case; and

(2) unless inconsistent with another provision of this or with applicable Federal Rules of
Bankruptcy Procedure, issue an order at any sucte@nce prescribing such limitations and
conditions as the court deems appropriate to ertbatehe case is handled expeditiously and
economically, including an order that--

(A) sets the date by which the trustee must assumegemt an executory contract or unexpired
lease; or

(B) in a case under chapter 11 of this title--

() sets a date by which the debtor, or trustee ift@sebeen appointed, shall file a disclosure
statement and plan;

(ii) sets a date by which the debtor, or trustee ift@ebeen appointed, shall solicit acceptances
of a plan;

(i) sets the date by which a party in interest othen ta debtor may file a plan;

(iv) sets a date by which a proponent of a plan, dti@ar the debtor, shall solicit acceptances of
such plan;

(v) fixes the scope and format of the notice to beipiexl regarding the hearing on approval of
the disclosure statement; or

(vi) provides that the hearing on approval of the dmale statement may be combined with the
hearing on confirmation of the plan.
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United States Code

Title 11. Bankruptcy
Chapter 11. Reorganization
Subchapter Il. The Plan

§ 1123. Contents of plan

(a) Notwithstanding any otherwise applicable nonbaptay law, a plan shall--

(1) designate, subject to section 1122 of this tidlasses of claims, other than claims of a kind
specified in section 507(a)(2), 507(a)(3), or 5Akof this title, and classes of interests;

(2) specify any class of claims or interests thabisimpaired under the plan;

(3) specify the treatment of any class of claims terigsts that is impaired under the plan;

(4) provide the same treatment for each claim or @steof a particular class, unless the holder of
a particular claim or interest agrees to a leserie treatment of such particular claim or
interest;

(5) provide adequate means for the plan's implementaguch as--

(A) retention by the debtor of all or any part of gneperty of the estate;

(B) transfer of all or any part of the property of #state to one or more entities, whether
organized before or after the confirmation of sptan;

(C) merger or consolidation of the debtor with onenare persons;

(D) sale of all or any part of the property of theatssteither subject to or free of any lien, or the
distribution of all or any part of the propertytbe estate among those having an interest in such
property of the estate;

(E) satisfaction or modification of any lien;

(F) cancellation or modification of any indenture onigar instrument;

(G) curing or waiving of any default;

(H) extension of a maturity date or a change in agrést rate or other term of outstanding
securities;

(I) amendment of the debtor's charter; or

(J) issuance of securities of the debtor, or of artityereferred to in subparagraph (B) or (C) of
this paragraph, for cash, for property, for exgtaecurities, or in exchange for claims or
interests, or for any other appropriate purpose;

(6) provide for the inclusion in the charter of thdtie, if the debtor is a corporation, or of any
corporation referred to in paragraph (5)(B) or (9)6f

this subsection, of a provision prohibiting theuesce of nonvoting equity securities, and
providing, as to the several classes of secuniissessing voting power, an appropriate
distribution of such power among such classesuding, in the case of any class of equity
securities having a preference over another clasgquoty securities with respect to dividends,
adequate provisions for the election of directepgesenting such preferred class in the event of
default in the payment of such dividends;

(7) contain only provisions that are consistent whih interests of creditors and equity security
holders and with public policy with respect to thanner of selection of any officer, director, or
trustee under the plan and any successor to stichroflirector, or trustee; and

(8) in a case in which the debtor is an individuabyide for the payment to creditors under the
plan of all or such portion of earnings from pemaservices performed by the debtor after the
commencement of the case or other future incontieeofiebtor as is necessary for the execution
of the plan.
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(b) Subject to subsection (a) of this section, a phary--

(1) impair or leave unimpaired any class of claimsused or unsecured, or of interests;

(2) subject to section 365 of this title, provide floe assumption, rejection, or assignment of any
executory contract or unexpired lease of the defmbpreviously rejected under such section;
(3) provide for--

(A) the settlement or adjustment of any claim or ggebelonging to the debtor or to the estate;
or

(B) the retention and enforcement by the debtor, bytrilistee, or by a representative of the
estate appointed for such purpose, of any sucin@aiinterest;

(4) provide for the sale of all or substantially ditlee property of the estate, and the distribution
of the proceeds of such sale among holders of slaminterests;

(5) modify the rights of holders of secured claim$eotthan a claim secured only by a security
interest in real property that is the debtor's @pal residence, or of holders of unsecured claims,
or leave unaffected the rights of holders of amgslof claims; and

(6) include any other appropriate provision not incstest with the applicable provisions of this
title.

(c) In a case concerning an individual, a plan progdsean entity other than the debtor may not
provide for the use, sale, or lease of propertyrgted under section 522 of this title, unless the
debtor consents to such use, sale, or lease.

(d) Notwithstanding subsection (a) of this section sections 506(b), 1129(a)(7), and 1129(b)
of this title, if it is proposed in a plan to cuaalefault the amount necessary to cure the default
shall be determined in accordance with the undeglgigreement and applicable nonbankruptcy
law.

United States Code

Title 28. Judiciary and Judicial Procedure
Part I. Organization of the Courts
Chapter 6. Bankruptcy Judges

8 157. Procedures

(a) Each district court may provide that any or aemunder title 11 and any or all proceedings
arising under title 11 or arising in or relatecatoase under title 11 shall be referred to the
bankruptcy judges for the district.

(b)(1) Bankruptcy judges may hear and determine all casder title 11 and all core
proceedings arising under title 11, or arising taae under title 11, referred under subsection
(a) of this section, and may enter appropriatersrdad judgments, subject to review under
section 158 of this title.

(2) Core proceedings include, but are not limited to--

(A) matters concerning the administration of the estat
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(B) allowance or disallowance of claims against thatesor exemptions from property of the
estate, and estimation of claims or interestsiergurposes of confirming a plan under chapter
11, 12, or 13 of title 11 but not the liquidationastimation of contingent or unliquidated
personal injury tort or wrongful death claims agaitine estate for purposes of distribution in a
case under title 11;

(C) counterclaims by the estate against persons fiiaigns against the estate;

(D) orders in respect to obtaining credit;

(E) orders to turn over property of the estate;

(F) proceedings to determine, avoid, or recover peefess;

(G) motions to terminate, annul, or modify the autamstay;

(H) proceedings to determine, avoid, or recover fréardiconveyances;

(I) determinations as to the dischargeability of patér debts;

(J) objections to discharges;

(K) determinations of the validity, extent, or prigrdf liens;

(L) confirmations of plans;

(M) orders approving the use or lease of propertydieg the use of cash collateral,

(N) orders approving the sale of property other thaperty resulting from claims brought by
the estate against persons who have not filed slagmainst the estate;

(O) other proceedings affecting the liquidation of &#ssets of the estate or the adjustment of
the debtor-creditor or the equity security holddationship, except personal injury tort or
wrongful death claims; and

(P) recognition of foreign proceedings and other miatteder chapter 15 of title 11.

(3) The bankruptcy judge shall determine, on the jigdgen motion or on timely motion of a
party, whether a proceeding is a core proceedin@uiinis subsection or is a proceeding that is
otherwise related to a case under title 11. A datetion that a proceeding is not a core
proceeding shall not be made solely on the baaistfhresolution may be affected by State law.
(4) Non-core proceedings under section 157(b)(2)(Bitlef28, United States Code, shall not be
subject to the mandatory abstention provisionsofien 1334(c)(2).

(5) The district court shall order that personal igjtort and wrongful death claims shall be tried
in the district court in which the bankruptcy caseending, or in the district court in the distric
in which the claim arose, as determined by theidistourt in which the bankruptcy case is
pending.

(c)(1) A bankruptcy judge may hear a proceeding thabisarcore proceeding but that is
otherwise related to a case under title 11. In swobheeding, the bankruptcy judge shall submit
proposed findings of fact and conclusions of lawhi district court, and any final order or
judgment shall be entered by the district judgerafbnsidering the bankruptcy judge's proposed
findings and conclusions and after reviewing deathwse matters to which any party has

timely and specifically objected.

(2) Notwithstanding the provisions of paragraph (1)had subsection, the district court, with the
consent of all the parties to the proceeding, nefgrra proceeding related to a case under title 11
to a bankruptcy judge to hear and determine amahter appropriate orders and judgments,
subject to review under section 158 of this title.
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(d) The district court may withdraw, in whole or inrhany case or proceeding referred under
this section, on its own motion or on timely motiminany party, for cause shown. The district
court shall, on timely motion of a party, so withdra proceeding if the court determines that
resolution of the proceeding requires consideratioooth title 11 and other laws of the United
States regulating organizations or activities diifecinterstate commerce.

(e) If the right to a jury trial applies in a proceegithat may be heard under this section by a

bankruptcy judge, the bankruptcy judge may contheijury trial if specially designated to
exercise such jurisdiction by the district courtiavith the express consent of all the parties.
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